ruB-4i- AUUb 12: O'? Boards % Commiss
: e v 3 :-"'mmw w:"’%?'

T -v \-.u' -n 4
"“&34’ ﬁft.’ '“""{ "

wm‘-: '.__ ¥ 3_%0,,@!

‘P O. BOX 1293"?"';@LBUQUERQUE NEW MEXICOG? 03

“va»

"'-"494,\'4'5 o

BEFORE
THE PERSONNEL BOARD
FOR
THE CITY OF ALBOQUERQUE

A quorum of the Board convened on September 8, 1993, to

consider promulgation of rules for Class I Grievances.

After due cons;.oeratmn, the attached rules were acopted and

ocomulgated by a majon.ty vote of the Board.

.l,

Copies; Mayor Louis E. Saavedra
Arthur A. Blumenfeld, Chief Administrative ofblcer

Karen Aceves, City Clerk

Adopted 2/8/93
Revised: 1/10/85
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CITY OF ALBUQUERQUE PERSONNEL EOARD
RULES OF PROCEDURE FOR CLASS I GRIEVANCE HEARINGS
ADOPTED SEPTEMBER 8, 1993

1. Purpose

A. The purpose of these rules is to provide uniform procedures
for the conduct of Class I grievance hearings by Persomnel Hearing -
Officers and the recomenqatz.on of Hearing Offz.cer s Reports to the .
Personnel Board.

B. These rules are made pursuant to specific authority granted
to the Personnel Board by the Merit System Ordinance and the Personnel
Rules and Regulations and shall not be interpreted to amend or
supercede that authority. In the event of any conflict or
inconsistency, the language of those provisions shall control. -

€. These rules shall apply only to the condict of “grievance =
hearings wherein the management action questioned by the employee
tasulted in the dismissal, demotion, or suspension of the employea for

-

more than five (5) working days. -

D. A s:urrent version of these rules shall be max.nb:med at the .
offices of the Clerk of the city of Albucuerque.

2 Notme of Hearmq

A. Aan employea aggr:.eved by lus or her d:.smssal, cemot:.on or
suspension for more than five working days shall make a formal wx::.!:t.en
complaint to the chief Administrative Officer. The written complaint- - . #=es-.
shall be sent via Certified Mail-Return Receipt Requested within ten
(10) calendar days of the receipt of the notice of the discipline.

Such complaint shall identify the action taken and the reasons why the
action should not have been taken.

B. Within ten (10) calendar days of the receipt of the
employes's written grievance, the Chief Administrative Officer shall
render his decision and provide written notice of his decision to the
aggrieved emplovee. Said decision shall be sent via Certified

Mail-Return Receipt Requested.

C. Within ten (10) calendar days of the date of delivery of the
cecision of the Chief Administrative Officer, the employvee may request
that the Personnel Board provide a hearing by filing a written request
with the Employee Relations Department.

Adopted 9/8/93
Revised 1/10/95
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If t:he Ch:LEf Adm:.rustrat:.ve Officer demed the cmrrplamt ‘on
the basis that it did not constitute a grievance, the hearing shall be
l:.mted to the issue of grievability.

E. Failure of the City to respond within the listed time limits
shall cause the grievance to automatically be moved to the next step
in the above process.

3. Filing of Pleadings

A. Pleadings shall be considered filed with the hearing officer
“on the date of de_lvery to the offices of the ’r:nplovee Relations
Department.

B. Copies of pleadings snall be served by 1lst Class Mail by the
£iling party to all parties to the matter.

4. Consglidation and Joinger

. The hearing officer may consolidate or join cases for any
reason if it would expedite final resolution of the cases and would
not aaversely affect the interests of any of the parties. -

5. Pre—aearma Conference

A. At the request of either party and at. the dz.sctetx.on of the
hearing officer, a prehearing order may be issued.. The prehearing
order shall address any matter deemed appropriate by ‘the hearing
officer. fThe h&:mg officer may revise the arehearmg order as he

o .._,deems necessa:y- ”

B. The heax:mg off:.cer may conouc" a px:ehearmg conference in
order to obtain information necessary to the issuanceof,a prehearing
order. The hearing officer mav conduct the conference by telephone or
éirect the parties to submit 2 stipulated prehearing order rather than
apoearing for a conference. '

""’““ o

¢. At a minimum, the prehearing order shall:.
(1) identify any contested facts and issues;
(2) secure stipulation of those matters not in dispute;

(3) review any tequests for discovery and sek a deadline for
any discovery allowed;

(4) ser a ceadline for disclosure of witnesses to bte called
and exhibits to be introduced;

~2-
Adonted by Rersennel Board 9/8/93
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(6) aetermme the apnroxmate lenatih,of the’ heanng and |
' schedule the hearing date(s).

6. Discovery

A. Upon written reguest by any pacty, the hearing officer shall
order either party to produce for inspection and copving any relevant
records, papecs, documents, or other tangible evidence in the
possession of or available to that party.

B. HNo additional discovery shall be allowed excapt by order of
the nearing officer.

7. Motions

A. Any defanse, objection, or request that can be determined
prior to the hezring on the merits may be raised by f£iling a written
motion at least fifteen (15) cziendar days prior to the hearing on the
merits.

8. 2Any response to a motion shall be filed within ten ( 10)
-calendar days afce" the filing of the motion.

C. The hearing officer sna..l rule on ail non—d:.scosxtwe mt:.ons
as soon as practicable. At the option of the hearing officer,
dispositive motions may be reported to the Personnel Board for
‘decision prior to the full hearing on the merits or takea under
advisement to be reported as part “of the final hearmg officer's
:ecmmxendatmn ' :

R AT

t.x.og or. r:esponse shall not exceed seVen
8. Wxt_n. ‘

A. W1tnesses shall be meqt:_f:.ea in accordance w:u:h the
srehearing order or other order of the hearing officer. If no
prenearing order has been entered, all witnesses must be identified in
~riting at least five (5) calencar days prior to the hearing.
.witnesses not designated in accordance fnerewith shall not be permitted
" ko testify except at the discretion of the hearing officer for good .
cause shown.

3. City emplovees designated by either party as witnesses shall
2 relieved from their nommal cduties for a period of time necessary to
estify if emplove2 is on duty at tne time emploves is fequired to e
t the hearing, A party desicnating a witness who is not a City
emploveas is responsible for the appearance of that witness.

f{

o v cr

-3

Adopted by Personnel Board 9/8/93

Revised 1/10/95
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B. A party méy appea: at !:he heax::mg t:hrough a rep:esent:atu.ve,
provided such representative -has given writken notice of appearance at
least three (3) calendar days prior to the hearing date.

C. The heacing officer shall clear the room Of witnesses not
urder examination except that parties and their representatives are
entitled to remain in the hearing room during the course of the
hearing, even if such persons may testify in the hearing.

D. The hearing officer is responsible for the control and
decorum of the hearing room. The hearing officer may take any act;on
he deems necessary to effectuate a full, fair, impartial and
expeditious hearing. Upon written recuest by the hearing officer and
for good cause shown, the Board may prohibit any person from appearing
before a hearing officer for a period of time set by the So0ard and
after a full-hearing before the Personnel Board.

E. The City shall present its case first and shall have the
burden of proving by a prepondezance of the evidence thet disei pl_ne
was :.mposed on the gr:.evam: for 3us...1f:.ab1e cause.,'.'_ _

E‘. Px:xor to presentmg lts ev;.aence, ‘the Department may present
a brief opening statement. The grievant may make an opening statement
atier the employing depariment or before the presentat:.on of
grievant's case in chief,

G. Oral evidence shaJ.l be taken only under oath or aporopm.ate
afa.lrmauon. '

A "‘\P..L-«a. ﬁulh-

. _&i%ai_l

rtWShé'H»h ve'sata‘éte{am;.;gj;'yﬂ_:_
() 'call and examine ‘witnesses;
(2) cross-examine witnesses;
(3} introduce exhibits;
(¢) - impeach any witness;
(5) ‘mtroc:uc:e ev;cxence relevant tc the choice of disci plme,
(6) present any reputtal evidence.
I. It is the policy of the Board that hearings operate in
accordance with the common raw evidentiary standards applicable to
administrative hearings. The nearing shall be conducted in an orderly

and informal manner withous acharence to the technical rules of
evidence required in judicial procesdings. _ . .

-l ,
L o 2 -1 n,-‘p.!_(.y 9/8/93 R(?Vised 1/10/95
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appropriate. -me ‘hearing officer shall exclude: :.n"ompe\:ent,
irmaterial, irrelevant, or unduly cumulative testimony. Documentary
evidence may be received in the form of copies or excerpts unless the
source of the information or other circumstances indicate lack of
trustworthiness.

K. The hearing officer may take judicial notice of matters and
shall apply the rules of privilege in the same manner as the courts of
this state.

L. The hearing officer shall only admit evidence relevant to the
grievance and discipline imposed.

M. The hearing shall be open to the public. However, upon
motion by either party, and for good cause shown, the hearing officer
may order that a hearing be closed ko the public.

N. The hearing officer shall not participate in any adjudicatory
proceeding if, for any reason, the hearing of;.lcev- cannot provme a
fair and impartial hearing to either oazty.

0. No person shall discuss the merits of any oend_ng oo
adjudicatory procesding with the designated hearing officer or a
member of -the Personnel Board unless both parties or their
representatives are present.

10. Post—Hearmq Brzefs

The hearing officer may require or permit written closing
rguments, post—nearmg briefs and proposed findings of fact and -

_sonclusions of . If post—hearmg pleagings are allowed,. the record
*of “EHE Hearing s renaf i open HHEr I S B Teadings ate By

pleadings must be fxled within fifteen (15) calenda: days of the close

of the hearing. .- Jaen e el A

1l. Recommencded Decision

The hearing officer shall normally submit the hearing
-officer's f£indings of fact, proposed conclusions of law and a
recomnended decision to the Board within thirty (30) calendar days - .
after the record of the hearing is closed. The hearing officer shall
sezve a copy of the recommended decision on the parties.

12. Decision of the Board

A. A quorum of the Board shall normally act within thirty (30)
calendar days of receiving the reccmmendations of the hearing officer
by mesting to deliberate in executive session. When deliberating, the
Board may only consider the hearing record and the hearmg officer’s

-5-

Qdopted by Personnel Board 9/8/93
1/10/95
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' B. A fmal dec:.s:.on shall not be issued unt:.l a majorn.ty of a
quorum of the Board decides to: accept or reverse the discipline
imposed; modify the discipline imposed; or, remand the matter to the’
hearing officer for further proceedings or a more detailed report.

C. Decision by the Board is the final step in the grievance process
and appeal of an adverse decision shall be taken to the State District
Court within thirty (30) calendar days of the decision.

D. A copy of the Board's final decision shall be maintained at the
offices of the Clerk of the City of Albuquerque.

E. Copies of the Board's decision shall be sent via lst Class ma.u.l
to the parties.

13. Implementation of Decision

A. The Board order shall be implemented as follows:

' 1. 1In the event that there is no appeal of the Board's decision
to reinstate an employee, the effective date of reinstatement shall be
the date of the Board's vote for reinstatement, unless otherwise
directed by the Board.

Back-~Pay: The City shall tender any back pay awarded to a
grievant wi 1n seven (7) calendar days of its receipt of the grievant's
sworn statement &s referenced in "B" hereunder.

B. -In the event the Board's order includes any back pay, the

grievant shall provide the City with a sworn statement of gross eirnings . .
wsand sunemployment..compensation.received«sincesthe- effecﬁvé"&at@of’the“mw

d:.sc;plmary action. The City shall be entitled to offset earnings and
unemployment compensation received during the period covered by the back
pay award against the back pay due. The hearing officer shall retain -
jurisdiction of the case for the purpose of resolving any disputes
regarding back pay. It is the City's position that benefits to be
reinstated reasonably ought to include those benefits accrued to an
empioyee as a function of his/her employment with the City in a
particular classification and pay grade. These include:

1. pase Pay

2. Vacation Accrual

3. Sick Leave Accrual

4. PERA Co-pavrents made by the City

5. BHealth/Life Insurance Payments made by the City

6. Contractual Based Seniority (if applicable)

7. Longevity Pay (if applicable)

8., Differential Pay For Shift Assignment

9. Temporary Upgrade - -
-

Adopted by Personnel Board 9/8/93
Revised 1/10/95
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1. Over-m
2. Standby Time

14, Bearing Record

The official record of any hearing before the hearing officer
shall be taken either by stenographic transcript or audio tape, at the
discretion of the hearing officer, by a certified court reporter or
certified tape monitor. In the event that a party elects to appeal an
adverse final decision of the Board, %he cost and responsibility for
submission of the record on appeal to the appropriate court shall be -

borne by the party bring the appeal.

15. An election of a Chairperson and Vice Chairperson will
be held annually at the September Board meeting.

- o il e . L el e
o ol . . S
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