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STATE OF NEW MEXICO

COUNTY OF BERNALILLO

SECOND JUDICIAL DISTRICT
No. CV 2003-02215

NEW MEXICO TRANSPORTATION UNION,
ROBERT GUTIERREZ, Chairman,
and

BUS and VAN DRIVERS IN THE NMTU
BARGAINING UNIT
Plaintiffs,

VS.

CITY OF ALBUQUERQUE, MARTIN CHAVEZ,
Mayor, JAMES LEWIS, Chief Administrative Officer,
PETER BEHRMAN, Transit Department Director,

Defendants.

JAMES LEWIS’ FIRST SUPPLEMENTAL ANSWERS
TO PLAINTIFFS' INTERROGATORIES TO JAMES LEWIS

Defendant James Lewis, through Assistant City Attorney Paula L. Forney

answers plaintiffs’ interrogatories to James Lewis as follows:

INTERROGATORY NO. 1. Please state when and how you became aware that

there was any problem or concern about a) the administration of the Merit System
Ordinance. b} the maintenance of an active Personnel Board. c) the requirement of
referrals to the Mediation Coordinator, d} the hiring or appointment of a person to
administer the merit system, or e} the provision of annual performance evaluations for
City employees. Please describe fully what information you had or were made aware of
about each of these issues, identify the person(s) bringing the matter(s) to your
attention, if any, give the dates, state the specific concerns brought to your attention,

and identify any documents, records, or communications addressing these matters.

Plaintiffs’

EXHIBIT 2
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ANSWER: Thers has not been a problem or concern about meril sVstam

ordinance, personnel board, mediation coordinator or annusal performance evaluations

since Defendant Lewis’ appointment as Chief, Administrative Officer that Defendant

Lewlis 1s aware of, other than this lawsuit.
During my tenure, guestions have arisen on specific issues concerning these

martters. With regard (o the ordinance, there has been no specific issue other than it

has been generally discussed. The personnel board has been discussed (o the extent I
wished to insure appropriate constitution. [ have been made aware of some concerns
about the mediation coordinator and have referred those concerns to Ms., Watson or
Mr. Autio. Performance cvaluations have been discussed with the City Attorney, labor
unions and employee relations as well as Gail Rezese and a form developed which is
being reviewed for implementation. While input from the unions on this proposed
form was sought, no input was provided. After 1 determined that there was enough

time for response, [ have decided to impose the evaluation process through an

adpunistrative instractio
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INTERROGATORY NO. 2. Flease state fully what knowledge or information vou

now have about the City's failure to conduct annual performance evaluations. Please

explain and include in your response vour understanding of the seriousness and

extent of the problem, the legality, illegality, or propriety of failing to conduct annual

»
35

performance evaluations, your knowledge about the departments where the problem is
especially extreme, and your understanding. knowledge, and recollection of prior

aeuions and proposals for eliminating the probilem by you or your predecessors.

el

ANSWER: There has not been an issue about annual performance evaluation

since Defendant Lewis’ appointment as Chief, Administrative Qfficer that Defendant

- Lewis is-awsre of, except this lawsuit.

See response 1o no. 1, above,
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Please state fully what knowledge or information you

93]
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INTERROGATORY NQ, ¢

now have about supervisors or departments referring cases invelving discipline to the

Mediation Coordinator but declining to proceed with mediation, Please explain and
include in your response your understanding of the seriousness and extent of the

g

pracrice of declining or rejecting wediation prior to consideration of the matter by the
Mediation Coordinator, the appropriateness and propriety of refusing or rejecting
mediation, your knowledge of the practice of specifle departments, and your
understanding, knowledge, and recollection: of prior actions and propesals for
clirninating the problem by vou or your predecessors

ANSWER: -I haveno specific knowledge or information concerning this
interrogatory. Information from the mediation coordinator disclose

A 2004 review of the Emplovee Mediation Program illusirated that 71% of the
City’s Departments utilized the Employee Mediation Program that vear. Further
review indicated that seven departments rejected mediation prior 1o the ADR Division
review in over 30% of the cases referred 1o the Emploves Mediation Program.

The ADR Division recognizes that not all Departments had cases to refer to the
Employves Mediation Program in 2004. The ADR Coordinator is currently meeting with
all Department Directors to assess reasons behind Department’s not utilising the
Employee Mediation Program, as well as, the reasons for declining to participate in the
mediation process. Facililation of cornmunication 10 undersiand ADR needs will

enable the ADR Division (o position services appropriately based upon fact based

reguirements,

4
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INTEREQGATORY NO. 4. Flesse state fu 121 knowledge or information you
wment, and contracting with Personnel Hearing

have about the City’s selection, appoin

Officers since January 1, 1995, se explain and include In your response your

understanding of your role in the process, state the criteria you use for decisions

about the Hearing Officers, provide any information you have regarding the po

process, and practice of selecting Personnel Heaning Officers, and state your opinion

about the legality and propriety of the selection nrocess.

ANSWER: See Merit Systern Ordinance, Section 3-1-26 attached for Defendant

Lewis’ role, criteria used. See response to request for production ne. 11,

I iave no specific role in the selection process. [ am reguired to sign the

contracts with hearing officers, but that Is & ministerial duty. I have no opinion

regerding the legality and propriety of the selection process and rely on the Citv

attorney to bring any issues o my attention.
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INTERROGATORY NO. 5. Please identity each and every sudit or other report

or other memoranda, correspondence. communications, or other records concerni

the City’s Merif Systern and the validity, integrity, or effectiveness of the Cipv’s

personnel management processes, including specific information and the identity of

any employees, officials or other persons involved in evaluating or appraising the Merit

&

System or the management and administration of the Ck s system

management.
ANSWER: Audit report no. 01-125 is attached
1 am not aware of any other responsive nformetion, I plainuff will idently

specific documents which-they contend are-responsive, Fwill review those documents

TI8e

to determine if [ have reviewed them previously or taken any action in response
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INTERROGATORY NO. 6. Please identify the City's present ordinances, ruiies,

regulations, policies, guidelines, adminiswrative instructions, and practices

the administration and management of the City’s Merit System of personme!

management and identily any such ordinances, rules, regulations, policies, guidelines,

instryctions or practices thar you are aware of that are being violated, not adhered 1o

or ignored. To the extent possible please identifly the person(s) responeible

viclating, not complying with, or ignoring any such rules, regulations, etc.
ANBWER: Merit System Ordinance section 3-1 and Personnel Rules and

Regulations secton 900 are vused concerning the administration and management of

tructions or personne] 1ssues. Defendant
Lewis is unaware of any ordinances, rules, regulations, policies, guldelne

instructions or practices that are being viclated.
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INTERROGATORY NOL 7, Plesse state whether have ever reviewed ¢

e
City's

pperations of the Citv’s Personnel Board. its Personnel Hearing Officers, or the
Human Resources Department with respect to the administration and management of
the City’s system of personnel management and/or the Merit System Ordinance. If you
have reviewed any such matters, please state when vou did 20 and state fully what

information was brought to your attention or was known 0 you about compliance with
the Merit System Ordinance or the Ciry's rules, regulations, policies, etc, If you did not
review any aspect of the City’s merit syvstem or personnel management, pleage state

why not, and identify any person you know of who did review the City's personnel

- -management systern. provide the-dates of any-suchreviews, and identify any report,

1

correspondence or other record or document on the subject.
ANSWER: Defendant Lewis has reviewsd the operavions of the City’s personnel
board, the personnel hearing officers and the Human Resources Department.

Defendant Lewis 1z unable (o remember the exact dates of these reviews and all

appearsd 10 be in compliance. See alsg audit report,
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INTERROCGATORY NO. 8. Please identify any document, record, memos,

oy

correspondence, e-mail, or other communication between, among, 10, or Irom Vou o

anyone in your office or to or from the Mayvor or anyone in his office concerning the
City’s Personnel Beard, the Mert System Ordinance, or the handbing of employee
grievances of disciplinary matters since January 1, 1998

ANSWER: The only information concerning the personnel board contained

available for copying and inspection,
Under the Ordinance and as of the date of this response, [ review the

‘recommendations for hearings-and-sign-those I believe-to-be-appropriate. | do not

have personal knowledge of how the systens operated prior o my fenure.

)
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INTERROGATORY NG, 9. Flease identify and give the date, form, location,

content of each and every contacy or communication vou had with Mavor Chavez

about problems or conecerns over management and operation of the Personnel Board

he City’s personnel grievance hearing process. Please also describe your

understanding or knowledgs about the Mayer's knowledge or opindon of any problems

concerning the sysiem of personnel management, the hearing process, the Personnel

Board, or the City's employee relations process, stating the basis or reason {or your

@

information, understandings, or opinion:

ANSWER: Defendant Lewis does not spacifically recall any such contact with

10
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INTERROGATORY NO. 10, Please identily and describe with specificity the

names, dates of service and dates of replacement of Personnel Board members and

Chalrpersons between 1996
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tize frame for such appointments set out in the Merit System Ordinance was not
followed, please identify and explain the departure from the provisions set out in the
ordinance and identify the dates and persons responsible for not complying with the

ordinance.

ANSWEHR: See documents aliached to Request for Producton no. 3.
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INTERROGATORY NOC. 11. Please state and discuss your knowledge of the Writ

YL

of Mandamus issued on March 8, 2002, ordering the City to promptly reestablish ite
Personnel Board. Flease identify and describe all documentary and evideniiary

suppert for the conention that the City has “properly selected and appointed

Fersonnel Board members” and Chairpersons between January 1, 1898, and the
present,

ANSWEER: The Writ of Mandermus was issued prior 1o my becoming CAO and 1

have no knowledge of the Writ of Mandamus except for its content ifselfl.

I have been briefed on the issues {n the Writ of Mandamus.
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INTERROGATORY NO. 12, Please describe fully the selection and conira

process used to employ Personnel Hearing Officers since Janusry 1, 1998, For

od please describe the

£

each tme one or more Hearing Officers were sels

g selection,

selection, the members of any commitiee or group assisting in th
and the person(s) selected. Flease discuss vour role and the role of your

administrative predecessors in each such selection process.

Py

1 am not personally involved in the selection process.
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INTERROGATORY NO. 13, Please identify the date, location, smd person(s)

CISION-INAKING DProcess

IS £

participating in each and every meeting, interview, or de
ersonnel Hearing Officer since Januars

involved in selecting and contracting with any P

1, 1998, For each such meeting, interview, or decision please state w
meeting, interview, or decision-maling process ook place at a public

tvi

otherwise open to the public or concerned persons. For zach closed meeting plea
wify the person(s)

ate the applicable exception to the Open Meetings Act and id

esponsible for excluding the public.
ANSWER: Plainiff may review reguest for proposal records for inlormearion

regavding the personnel board selection process by making an apponument with Tersy

o arrange oy a muiuaily

Armsivong, paralegal to Paula [ Forney, at 768-4568,
eeable tvme and date for review and copying

See response to Interrogatory No. ©.

ot
A
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INTERROGATORY NO. 14 Please state your awareness and knowledge of the

statements made 10 the City Personnel Board on November 20, 2002, by NMTUs

representiatives Bob Schwartz and Robert Cutierres, ag well as any subssguent
statement to the Personnel Board made by Mr. Guterrez or Faul Livingsion
concerning the City’s administration of the Personne! Board. the Merit System and the

ity’s personnel hearing and grievance process, Flease describe any effort, attempt, or
action 1o correct any of the problems brought to the Board’s sttention, and identify
any document or record concerning any such effort or attempt and identily any person
invelved or participating in the action, communicatian, or correspondence.

ANEWER: Defendant Lewis does not have personal knowledge of the

statements,
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INTERROG

employvee who was termmated, suspended for more than

thrne since January 1, 1998, and for cach such perso
disciplinary action
consideration of the disciplinary acti
Coordinator; provide a statement of the reason lor imp
type and length of discipline imposed.

ANSWER: Defendant Le

Respon

- —imterrogatories and requests for production.
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ten days or demopted at any

, supervisor taking the acticn; the date
tion; the date of referral {f anyi to the

sing discipline, @

ewis has no personal knowle

give information has been produced in
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ATORY NO. 15, Please identfy each and every Transit Department

1 please state the date of each

Mediation

i state the

ledge of this interrogatory,
regponse 1o the
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GATORY NO, 16. Please identfy the City's policy and practicels)

relating 1o the approval or rejection of mediation of disciplinary actions against Tranan

Department employees, identify any instructions, memos, correspondence, guideling

ar other records, documents, training, or materials concerning such policy and

L)

practice(s), including but not hmited to determination by a supervisor that mediation

is declined, and exclusion of mediation in drug testing, insubordination and/or

viclenge i the workplace cases, Btate when and by Wh orm such policies angd practices
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=re formulated. identify each and everyv person involved in suggesting, |

promulgating, or administering such policies and practices, provide specific dates, and

identify each and every record or document evidencing smy such policy or pracuce]

Flease include but do not Wit vour response to the considerations and actions taken

i response 10 the Personmsl Board's letter o yvou dated January 20, 2008 regarding

"Review of Grievances by City Employvee Mediation Progras

ALY

ISWEE: | have no specific knowledge or information concerning this

L ummlmm

interrogatory. Information from the mediation coordinator discloses

{ ’J

The City of Albuquerque Legal Department’s ADR Division maintains guid

3

for determining whether a case is appropriate or inappropriate lor mediation., These

broad guidelines are not directed solely to Transit Department Emplo

¢ party declines to

Mediation is generally cons xriinx‘m mappropriate when: 1} One

} i 1 3) There is

mediate; 2} A history of unproductive mediations between the participanis; 3)
a violence in the workplace issue; 4) A positive Drug Test. These classifications are
zelf-determination

considered inappropriate because of mediation’s fundamental sl

v 2y

principle. However, these classifications are not exclusionary.

-
-3
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INTERROGATORY NO. 17. Please list and describe any effort, attempt. or

action to “hire or appoint an officer to administer the merit system,” in accordance
with the provisions of the City Charter. Please give your opinion of the legality and
propriety of delegating the responsibility for overseeing the merit system 1o you,
including but not limiting your response to your opinion of how well you are managing
the job, whether you have sufficient time and resources. and whether hiring or
appointing some other officer to administer the merit system” would be beneficial.

ANSWER: The Mayor appoints the chief Administration Officer {CAQ) to
administer the merit system.

No separate effort has been made to hire-an additional individual to administer
the merit system. 1 have no opinion regarding the legality or propriety of delegating
the responsibility for overseeing the merit system to me. 1 rely on the advice of the
City attorney and employee relations and perform the duties assigned to me by the
mayor. The Merit System assigns certain responsibilities of administering certain

personnel matters to the director of Human Resources, whom I rely upon to perform

her assigned duties.

18
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INTERROGATORY NO. 18. For each fiscal year starting on July 1, 1998, please

state the amount of budget allocated to legal and administrative support of the City
Personnel Board and support and enforcement of the Merit System Ordinance. Please
state your opinion about the allocation of budgetary resources to support of the merit
system and personnel management and hearing process and identify any actions
taken by you or others that you know about to improve the personnel management
system giving the dates and identity of the persons involved in any such efforts and
actions,
ANSWER: Defendant City has not yet received this information from
- responsible departments. When the information is received, this interrogatory will be

supplemented. See also Answer to Interrogatory No. 17.

19
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INTERROGATORY NO. 19. Please state whether and when you became aware

of the inital Complaint and/or the filing of the First Amended Complaint in this case
seeking “relief for failure to maintain a ‘merit system.”” Please describe any inquiry or
action taken in response to or in an effort or attempt to alleviate any of the problems
or concerns addressed in the Complaint and/or the Amended Complaint in this
matter. identifying any and all persons involved or participating in those actions or
efforts and any documents, records. correspondence or other materials concerning
actions or inquiries in response to the Complaint or First Amended Complaint.

ANSWER: Defendant Lewis objects to this interrogatory as protected by the
attorney/client-privilege and as-attorney -work-product.

Because I was not in my current position at the time this case was filed, I had

no personal knowledge of it and did not take any action in response.

Respectfully submitted,
CITY OF ALBUQUERQUE
Robert M. White

City Attorney

L L

)‘aula I. Forney

Assistant City Attorney

Attorney for The City

P. O. Box 2248

Albuquerque, New Mexico 87103
(505) 768-4500
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