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IN THE UNITED STATES DISTRICT COURT = £y [\/
FOR THE DISTRICT OF NEW MEXICOl! "=l
DEAN KARCH, on his own behalf ; i _
and on behalf of all others 06 FEBLE PH L: 02
similarly situated, ' 22 US.C. § 216(1)) Collective Action
. ||:31‘ DO EEO!
Plaintiff, : - LT l]\ UG JLn (.JJ
v. ) No. cw-lis-ozu MCA/LFG

CITY OF ALBUQUERQUE,

il ll'l\ll'llLI]Lll L()l.’l‘lf)l'.lll()ll.,

Defendant.

REPLY BRIEF IN SUPPORT OF MOTION FOR CONDI'TIONAL CERTIFICATION
AND COURT-FACILITATED NOTICE TO SIMILARLY-SITCATED EMPLOYEES

COMES NOW Plamnuft, by and through liis counscl, YOU'TZ & VALDEZ, P.C. (Shane C. Youlz
]
| .
and Stephen Curtice), and files this Reply Brief in Support of irs Modoen for Coure-factlioned Nosiee

ol thes Tawsuir o Similarly-Stuared Emplovees, and as grounds smaees:
I Introduction”
Apact from mappropuate arguments concerning the merts of Phinuf™s or porennal ope-in
plunutfs’ claims, the Cuy onle makes one legal argument in llp]‘llmllinlli to PlainttTs motion Tor
| .
condional class cerrilicavon under § 210:hy no thass can be properly cerafied under § 2160b) which
mcludes employees i different job classifcadons. Not only does thar statement find no support in the
case law and ignores Plaindffs facrual showing of similazite, bue the City laer defeats its own agerumen
. : , - . : : L N
by conceding thar a class involving 17 widele divergent job classificarions n 12 different deparoments
! . £ . ! |
would be appropriate under £ 216{b5 Coneceding thar the standard i Tor Plhannt™s motion s
’ ’ !
lenieni—making the monon a likely success—ihe City secks o linme rthe scope of the class w those
emplovees 1r identiftes i e response. The Cinv, however, proposes to limit the class conditionally
- . . . . - A 1 -
certified by eliminuting those emplovees v feels are propeely classified ias esempr, an improper

comstderarion of the meres ar this stage of the Tingation.

“The Ciry also argues that no class can be cernfied which includes, exenpt and non-exempt

|
;
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R , o ; .
emplovees. In making this agumenr, rhe Cins (1 dgnores Plainufls proposal that separare sub-classes

for both groups are warcanted: (2) ignores the face ehat the limired rccnnlitlms = shows dhat 115 own

records do nor clearly delineare berween exempr and non-esempr emplovees, making aotce v bath

1
- . I
necessarv: and (3) ignores the faer thar Plaindtf alleges that all membersl o the sub-class should be
classified as non-exempr, and all seek acommon remedy, Le, lost overtime jpay.
|
- . ;

I1. Stiement of Facts

The Cirv, rarher than responding ro the faciual nacrative of Phunnitys imitial monon, posits a set

of facts i numbered paragraphs. Incorporating by reference tha u'in'lgm:ll marrative, Phinnft

additionally responds to the Cins strement of facts as follows:

i
[ Plainuft does nor dispute facts numbered 1.2, 491, 25-26, 30-31, 37-39.
: o ;
2. Platniff does nor have sufficient facrs to altiom or deny facrs numbered 19-21, 23, 27-
' |
2 A2, 40 42, :
- - - - i e e
kY With respecr ro facts numberad 17 & 220 Plhannff notes Ith:n' the Cie's Fxhibir 2A

tnidicates thar there are 295 emplovees i the unie, noe OO Plamnritt furthe

- . I
' |
provided him indicates than thege are 945 such emplovees. Wil respeer to fact number 24, Plinuif

ravers thae the lise the Cry

. i .
avers that the hisr the Cie provided Tam indicares that there are 352, nin 357, emplovees inthe unn

classified as exempr.

3, With i'u.cpu:r 1o s numbered 3 & 18, Phanali notes fhar, conttary ro the Ciny's

asseritons, (s own exhibirs show thar rhere are severl opre-in plainuffs wheare classified M-14
1
1

. With respeer ro those tucts relanng o the 2002 selt-audic déseribed in facts numbered
i ;
10016 & 33-36, Plamnuitt further nores the Tollowin: f
. . - i

. The audn did nor melude eonplovees classificd as M-11Or M-12 because the Ciy believed rhar
such emplovees were all non-exempte Indeed. in response o an internal audine suggesing thar

the Ciry needed to re-evaluare the clssihicnions and complete the self=odie of thasc

The Courr subscequenmily denied the motion 1o amend. See Docker Noo, 33,
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|
|
cmployees, the Ciiy responded, *HRD did nor include M-T1and MO12 positdons inthe ongimal
sclf-audic hecause posiuons ar rhar Jevel do nen fall under the (;-.\;ccuti\'c. administraive or
professional cxemprions for NMinmmuam Waige and Overrmne Pay under the FLSAT e
Deposition ol Par Miller (1/1 1/06), arrached hereto as |_’.xl1i|_1i:"i_[, ar 23-20: 63-64, sl O
Deposition of Pac Miller £1/23/706) fpursuant ro 3000000, atrached herero as Fxlubic K. ar 57
R A T T : - .
f
. Uyespate that Liclie, Ushibic AS ¢ Plunedffs Metion cleacly sheoaes e there are MU aad A-12
emplovées tat were classificd as exempt, and contitive o be so classitied. Par Miller, the Ciy's.
Human Resonrces Director and the person alimanely responsible for the proper.classification
of Ciie emplovees, was surprised by rlus e when it was broughe to her anennon ae her

deposirion. See Exhibin |, a0 75-76. _ }
y : |
) Che audir alse did notinclude employees classified as M-E8 becauge the Cary believed that all

such mnplu.\'c'_cs were classitied as exempr. Pespire that beliet, Lxhibie A3 to Plainudfs Monon
clearly showsthat there are M-18 cimplovees classified as non-csempr. See Lxhibin ], a 0364

. The Ciy did not bother to interview any M- Series emplovee convered I the sell-audie abom
thetr job classitications prior ro derermining thar FLSA starus., |l|t1:§l<.'flkl. the Cary had rhose
cplovees” supervisors fill out a0 questonnaire concerning those duties, which was 1then
eviluated by Vivian Sanchez, See Tashibie ), ar #6470 50-51 x0 b .

. . . . ! e .

. Although the Ciiy performed extt mrerviews on cnplovees whose classification changed {rom
exempr o non-exempt, they pertormed no such inrerviews on those employees whosc
chissification changed from non-exempr o exempr. Ms. Miller was juse made aware of thar facr
<hordy betoresher deposition on Januare 11, 2006, See Exluabir |, ar29.

f
5 With ‘respecr to those facts relaring 1o the Sepal, (:nmp;ml_\' sty described m faers
i : ‘

v a S - i o -
numbcered 4347, Planuif turther notes thad the studv has been placed on hold by the Segal Company
and the Ciry itsell does not know precsely when i will be complered. See Lslubin |, ae 14416,

HI.  The City Concedes that a FLSA Class Including Different Job Classifications can by
Appropriate under § 216(h), Thereby Defeating its Only Legal Argument Against the
Class Proposced by Plaintitf. - |

" .
3

The Ciry amriglly argues that the class soughe by Plunnff’s maotidn s improper because
'.: - i .

wmvolves different jobmirdes i different deparimenrs. See Cuy's l{cspnn.\'c”l)« ket Now 38 Y-11
. _ . ‘
Nt only 12 such an agsceton not an aceurire statetnent of the liw under 5 21670), bur the Clivirsell

i

concedes as much s brieck oo subsequent seerion of 1ts response, the Crv indicated shar —u

. i . . . S . I T .
behieves that there ave ‘emplovees whose melusion in 4 colleenive agiion ona condidonal basis tvould

"



nor be objected 1o iy order torallow the case to proceed on o manageable basis.”™ snd-proceeds o

wennity those cimploees wan exhibins see Cuy'sResponse, at 16 & Fadl Nowhere does the Cuy

addlress those cases identificd by Phunuft where courts have condmonally cerified clisses invoiving

similarly disparare job classificattons, Nox does the Ciiy address those cases thar have recognized thar
. N N H .

stbcelasses wre e appropriare ool far managmy LA collecrive actions, ! The Clc’s argument fncks

merit. ) |
S |
.

As nated, the Ciry defeats its own argument by conceding that a more Timited class than char
proposcd by Planuff would bhe proper. Phe more Timined class proposed by the v mvolves 17 widedy

i :
divergent job classthicarions in 12 differeny deparrments. See Exhibin 4 o Giy's Response. Fhe Cin's
¢ : . . - . ! )
proposed class myvolves many, if norall o he chssiiearions’of cmplovees who have alveads opred i
to this linganon. The Ciev offers no explanation how this moee hmiced (Z]:lhih' 15 more simulardy sinated
than the class proposced by Phannft. tndeed, rhe Cines erireria for the class it proposes s nor whether
el b . i _

. . . o . - P . oo LIy
they are stmiluely sttaared, bur nsted whether, as the Tnteto Exhibie 4 mdicates, they are cmplosees
“wha the iy contends could be subject woa leginmmate legal and/or facrual question as o the validiy
ol thete chissthcation” I Thar s, the class proposed by the Gy s o formed on rive basis e the

members are similarly sicuared, but rather on the basis that the Ciee has (Icluqmnud thar thetr case miughr
have merit. As will bd expluned more fully in o subsequent session, constderanon ol the merits of the
poteniiad class members” cluims s narapproprare ina moton for conditonal cass certfieation. More

importandy, however, the Cin's concession than a0 class made up of, 17 widely divereent job
A ! ] ) i )

classificanions m 12 diiferent departments can be appropriare under € 2160 completely deteans aes only

legal argument against rhe class proposed by Planuif: “thar no class! contining different job
- !

chssificanions 1 difterent depariments can be similarly siruated Tor purposes of the FESA.

N A L
Indecd. the Ciry docs nor even anempr toaddress those cases cited by Plaintiffan his original

moton wherem courts have condinenally certified classes which include ditferene job classifications.
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See Realire v Ark Restauranrs Corp., 7 1 Supp. 2d 303504, 308 (\DI\'I\ 1998). cred i Plamidis

Moton {Docker Neso 0], ar 23, {aathorizing norice 1o hrdad class of emplovees e fitieen of

Jdefendants restaurants where plannffs “have collecuvely held avartery of job positions = the

restaurnts, includin;j- waiter, porter, dishwasher, cook. hackwairer, bartender, runner, pizza naker.

bushoy, and seearie puard.D): see also Carza v, Chicagn Transi Auth., 2001 WL 503036 0N T Nay

8, 20013, cited 1 Plainnitfs Moton, ar 24 {granting nonce wo employees i various posiions. including
2 . ]

morormen. switchmen, tlagmen and rowermeni: Moss v Crawford & Co,, 2017 FLRIYL S8 410 A 1.

Penn. 2000, cited i Plainmiffs Motion, e 24 (retusing oo decertfy rhe class ar the second st ised
- ° - I
on defendant™s arcument thar the cruplovees who had opred inhad diffesene “1ob duies, geosraphie

assicnments. and hourly billing rates.” becanse “each of the plaintilfs assertfed] @ conmon clum: e
-
that [delendanm] violared the FLSA Dy Taihine o compensine them with overime wages. 73 -As those

ciuses, show, the Citv is nor on solid kegal fooring when it aggues thar Plaimatts proposed class s
) b . I
- . i
improper because winchudes individuals with differene job classtficarions anid in dilferent deparmments,
Nor does the Ciny even address Plantiffs argument tha ihis Court ean—and should—cerenie
. | )

subclisses v arder s proceed to ol a the second stape of the reo-tierad process. e Ballarig v

Wachker Silrtronic Corp., 2001 WL 335809 (1. O Awds 24, 20015 (emphasizing than the court was
- 1

certifving the class only Tor norice and discovery purposes, that e dererminanion was being made tha

the potential plintiffs are, in fact sinalarky siwared, thar should discovery reveal rhat they are not, the

contrt, could Tater decerniiv the class or divide the class o subgoups, and-thar *[rfeservadon of s
vipht o subdivide o decernfy members of the class should alleviare detfendant’s coneern .. that the

proposed notice trgets oo large aclass™). Indeed, the CinTs argumenr chat the class proposed by

PMaintit? i =omchow unmanageable is not proper ar this dme: stead, the Conrt e address theose

argumenrs after norice has gone ot and aiter other emplovees have opred inw the linganon. Ar thar
. |

rime, and adter dizcovery on the merts has concluded, the Court can batter address wherher the cise

:
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should proceed as a collecive acton, :
i |

' }

1IV.  The City’s' Arguments Targered ar the Merits of Potential Opt-In Plaindtts’ Claims are
[nappropriate ot this Stage of the Casce. |
1

As nored, the ity argues for a more lmnted clags deermined by those classificarions tor which

it concedes the emplovees” case might have mertt. Addinonalle, the Ciy devores asubsianmial amoun

of s braef arguing rhat ir has propeely classified adl cmplovees as parr of cthe 2002 selt=andir. See Cin's

Response, ar 8. Such arguments have no bearing on the analests ac this iiu'sr stage of the nvo-tiered
q : : !
approach w cernfication of a collectve acuon under § 216(bj. Furtheemore, such arguments e
: !
defearcd by the Cinsisubsequent coneession that 1o may noe have properly chissified those employees
L - : -
. : g
i rhe Tmnted class 1 proposes, ' B !

Although 1ts respense is far from clear i vhis repard, the Ciiy appears to concede thae this

oot should be evaluated under the hberal standavd applicable o the firse Unotce siage™ of the 1wo-
: el | :

nered approach ser foith m Thicssen v, Creneral Lieerric Capital Corp., 207

A TORATI02 05, 1105

(10 Cies 200030 Indeed, the Ciry concedes thar =[r]he required showing is'not significant and may be

mer by detled alleganons and supportg affidavis™ see Cin's Responsear 10 (ciing, White v,

Osmose, Ine., 204 F !-_"*upp. 2 13090 1315 (INLDL Ala, 2002)—which s l:ui;_;u:l;g' used 1o deseribed a
. . . l

planatts burden at the notice stage of the two-tiered approach. ;
oo . , C . Loy o e
Ar the notice siage of the procecdings. considernion of the meries of Plainniff™s and potennal

opr-mn phanits’ claims s INApproprife. See Rocluck v, Hudson Vallev Farms, Ine., 239 [ Supp. 234

255 (LLDAYL 2002 court should not evaluate the meries of phainoffs” clim in deiermining
: : | -

]

whether class norice 1 warranted.”): see also Pecez v Radioshack Corp., 2003 W 21372467, - 1 (N1,
. . { . h

ML Tune 13, 20037 foraning il cortfication and class noriee despite Sumave concerns™ that the
1 . -

, [
poteniial plainstfs were likely exempr under the FLSA) The sole’queston facing the Courris whether

the emplovees i the cliss proposed by Plamnff—all membuers o the M-Series Uinion’s bargaining
unit—are “similarly siwned.” Wherher those potenual plaindfis’ cases might or might nor have meri
! . LN i
[}

_(5-
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is simply irrelevant e dus stage of the proceedings, nor s 10 appropride for the Ciey to ey o limir the
. o ) .

N . . 1 .
acop n['. the cluss ]‘J:lr-‘L:t{ (11 s view ot rhe merns of 1[1r1-L: ]1::[‘c|ll1;11 class maembers” cases.

Furrhermuore there are sirong ressons not to povmuch-faith o the s selr aadir, presumabily

the hasis for the Cins argumenr as ro the ments of the class’s clums. As n-larml above, the Ciy did nor

bother o comract thise emplovees studied to determime 1f therr job desceriprion, or ther superyizor’s

|
assessment, accurately deseribed therr acrual joby dunes. While the Chiv mterviewad those emplovecs
: . i

whaose stus clumged from exempt o non-eempr, o did nor condaer such inrervicws for employ ees

I
whose status changed feom non-exempt ro exempt, a fuer thar i was oniv receney aware of. The 2002

setf audir did nocinclude emplovees classified M- TEor =12, hecause the Crey thoughe such emplovees
waould b clearly be classifted non exempr, ar those chissitied M-8, because all such cmplovees would
. . - i )

1
clearly e elassificd ciempt. Despire thae beliel, Fadubic A3 ro Pl s Morion elearly shows tha
ihere are hoth M-12s Classttied as cremptand M-18s classified as non-cxempr. Tn her deposition, Par

1
Miller, the Cuy’s Darceror of Fluman Resources, was surprtsed o learn this fact.

V. There 1s no Basis tor the Ciey’s Claim that Eanplovees Classitied as Non-Exempt cannot
he Part of this Lingation, : oo

L. . . L i ..
Fhe Ciry argnes, with very Diede lepal authorny in support, thar the proposed class s improper

beeause it would include borh emplovees classified by che Gy as L"\'(_'”ll"li and those classtficd non-

‘. :
exempt, even suggesting that such a cliss s Siernional.”™ See Cate’s Response ar 120 Congrary ro thar
|

argument, there are severnl reasons to mcdude non-exempt employees i the courr-taalinared norice

sought by Plumiff's monon.

First and foremost, the imited discovery obained this Lar has .~:]w\\'1;1 that the Civ's reconds of
wlo s classified as exempt or non-exempr are far from pertecr. Thus if nonce ware limited 1 thase

whom the Cny classified as exempr, o would nor even reach all those who, Tike Plainutfl wish o
. | !

challenge rhar classitficanon, As the S’ coneedes s statement of the fuers, there are sipnificante

discrepancies mthe positon designadon of the emplovees in the proposediclass. See Cincs S, of




=

i

Fact, ¥ 21, such discrepancies have resulted i improper Tabeliog of certin emplovdes on some ot the
. N i

vartous ceports gencrted by the Coee o Indeed, ac Par Miller's depostnion she was unable wo explan

whether the FLSA designation of cornun individuals in the report provaded o the Uinion, Seg Kchibn

1,oar 1041140 Thus, sending nottee fo emplovees classified as non-exempe will be necessarv i for no

other reason than because atherwise rhere is no guarantee thar such noned would reach all cimphovees

whe the Ciy <o one list bur perhaps not i anorher one—classities as cxemypr.

Furthermore Phindff agrees thara separare subelass wall be necded foethese whel like opem

plunafts Phillip Quuimnac Albert Bernal, Marquia Baea, and- Michael §. Garroll, are classfied by the
City as non-exempt, but who nemetheless do not recerve overnime. See Plunntfs Motion ae 240 The
use of such i subelass defears any argument that inclusion of non-cxempr emplovees inthe conditional

class cernticanion and coutt-supervised norice is improper. As noted! the Cire does not even
acknowledgee, much less address, Phunutfs proposal that subcelasses creared ar the sceond stage of the

x }
rwo-riered process afleviates all of the concerns identitied by the City. Despite the Cinv's conclusory

arguments to the conrrary, there 15 no teason to believe rhar the overtme clnlims of emplovees classibied

' . 1 : -
by rhe Ciry as exempt and non-exempt can not be resolved i the samethitiganon, even were such

CONCrns ipps J]Tl'iil[’t! ar rivs first EIRTLE of the e '—iilfl'(,‘(l'l)l." WSS, i

Stnply put, s Plancfts position tha all emplovees whe should h'lrc part of this lingion are

non-cxempt, despire the Cie's s classificanon of some of those cmpln_\-'ccs;. Plainff seeks 1o redover
o hehall of emplovees who are owed overiime pay, Some of those emplovees, Tike Planuft himself
are depeived of overtme payv based on the Cin's mis-ciassiicanon under the! LS. Oithers: ke opr-mn
! Ioi u v Lon the i iztssil Lunder chelFlsAL Onl h [
. . ! h .
plainnfts Phillip Quintma, Mberta Bernal, Marquitn Baca, and Michael | Carroll, aee deprived of
1

overtime, despire hemg classified by the Cuy as non-exempr, based on the Cine's requitement thar they

work off the clock. Atlsuch plantfts sunttarly seck overtime pay which they are due under the FLSA,
! .

ln support of s clum e nog-cxempr emplovees should be excluded from the court-
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supervised notee (despue the faer thar several are, aleeady a pare of 1]1i5!|iriu::rin'n".-. the Civ quores

Qlsmose, 206 Fosupp. 2dan 1314 as providing thae *The Courr is persuaded thar sinee foreman mav
be held mdividually responsible for the poreniial clams of crewmen, there s an inherent contlict ol

mierest berween the nwo groups.”  See Ciy's Response, ar 12-130 Non only does that citanion o
- - 1 -

Olsmiose not support the general proposinon thae cxempr and non-exempt employvees cannot be part of
the same collecrive action (albeir in different subciasses), ivalso jgnores the faee thar the chiss proposed
by Plaitatt] has been cavefully constouciod o wvaoid rhe problem denrified in dhae case.

In Osmose, the Courr dechned 1o certifv a class-included both foremen and the crewinen
SRR ) ! ) .

Liecause those foremen supervised rhe crewinen and, acimg at che company’s behest, shaved cheir
B 1

. . \ - T . i . . .
hours, Qsmose, 104 1 Supp. Zdn [3E-T50 Thus, because the foremen were i pare responsible for
.. : . )
the companys FLSA violations, rhe Court found coniher of mreresr between the wwo aroups and

refused to cernfv-a class includimg both. Thar concern 15 not e all present in this case. As noted e

PMamritfs monon—and not refuted by the Cire—rthe M-Sceries Hnien (I_.uc}':ll A022) exeludes “eermam

. . 1
. . R . . . . - t .
high level M-Series emplovees (repically above the grade of M-17) wha :llctuull\-' supervise orher Al-
' ) ) ' . -

: Lo . ‘ ; . S .
Series anplovees.” See Afhidavie of Andeew Padilla, atached as-Exhibie Aivo Plainaffs Monon, ar 4]

Thus vhe concern apressed e Osmaose 1s not preseat i this case—no employee of the proposed
Y _
class will supervise othier aimplovees i che same class., - o
1 " .
VI Contrary to the Citv’s Argument, Plaindff has More than Adequately Demonstirated

that the Proposed Class is Similarly Situated in order to !Supporr 2 Conditional
Cerrification., | : '

stapped of theargumenrs refuwed abov e, the Cine's sole elaim s thar g he Yourz plamntfs have

made no cfforr wharsoever 1o demeonsirie that all emplovees inthe bareaining, unit are smilarly-

LT 1
siatted.” See Care’s Respomse,ar 120 Not only doces that argumenr ignore thic Tentent standaed rthe Cree

comecdes should apply o Phinoifs mornion, gee Cie’s Response,ar B feonceding that {ilhe required
e - d 5 H _

showing s not signtheant and mav be mer by detaled alleganons and supporring affidavus™), bur i
i
|



complerely mis-seares or ignoges the record Plamnft eseablhished m rhat mo )Ilinn. As thar record shows,

Plainritt has maore thin mer hig limted burden ro show that the proposed cliss s similacly sitwared.
As nored previously, the cliss for which Plainriti’ seels eonditional cerriicaion s composad
. . !
of conplovees wirh one sigle purpose: 1o recen e overtime due to them under the LS8N The saole

questton presenred by this mouon is wherher, under the exceedingly ibergl sendard of review at this
stage of the Iitigaton, Plaincff has made o prima facie showing it thejcliss proposed is sinularly

stituated. o argumyg’ to the contrary, the Cirvesores that Phanait™s only evidence consisrs of the

aftickivit of Andrew Padifla, arrached ws Fshibie X oro Plunaits Moton, Fhat claim simpiy mis-siates
- . 1, .

the record and convenentlv agnoces the faer thar the Ciy self rrears the proposed class as <imilarlv-

. . . .. . - 1 .-
stiwated. Tn making sthis argumenr, the Cire ignores the faer thar the proposed class (made ap o

members of the M-Series bargaiming uni):

. s classified by the Cary in the M-Series based upon similar joly duties:
' i
IS el of the same bargaining unit, which \ll)uquuqm Ohrdm: uu_u require be Tappreprone”
based on “[wlhether rhe ey enmiplovees have the same condinons nr cmplovinent w hth apply
tniquely o them:™ and Uw ||u,||ur the iy emplovees have mut: 1|1r\ of ineresl.”™ see Aby.
Ord. § 322 8{C) see also § 3-2-8(18) (diveerng, that “such unlt\ “shall he est: 1|1|i-'iu'd by
vocational groupings such as blue collar, mamtenance, whire ellar - professional, with
considérnion |u.m|; wven as 1o whether rhey Iivee s adition: ablv heentmn rhese --1nu]-m-rs ™
|

. t~ covered by the some core documenr eaablishimg, l'nc'n"'lcrmu atiel t:'nml'ninu-é of emplovinent:
the Collective Bargaining, Agreenent. Thar agrecment Ot ablishes a \r wckard workweek Tor the
melcmu in the unir and direers the tse of overtime, See TBA .-\:11. 4. arrached as Fahibi
5 ro Plainutf s Moton. I '

.

< made up ol nmplnuu whao, by delinnuon., cannor be true supery N ws, Linder Albuquerque’s

w

|..lbral-I\I.m.lgL.mLm Reladons (_)ulm.mu supervisors” may net e ]1 it of any bargaiming umit,
See €3 2-8D1 The ordinanee further defines supervisor o mean “Jajny individual having
authariry m the nterest of the ey emplover oo hires rransien, suspentd, Ly off reeall. promote,
discharge, assign, reward, or disciphne other emplovees, or t'cs]'u_nn.-.'iinllll_\' e diveer themy, o
adjust chedr gricvances, or elfecnvely o recommend such action: )F i connecuon wirh rhe
foregoing, thesexercise of such authoriny is nor of 2 merely rounne or lereal -nature, hur

requires the use of mdependent judgmenr.” 4 3-2-3 "Thus.-the IH]"lIHlH" Ul consises of
stmilarly-situated emplovees mo rhe \Imu_|<_1mnr Series whe are! by definition, nor true
nuUELCTs., . !
1 ° 1
-10- |



1

. 15 nade up ol emplovees who are the vienm of the same poorly-eaceuted 2002 self audi,
discussed in more detal infra.

Based on rhese Ters—which the Oy does ot even acknowledscamueh less refute—0Planatt

has cleh demonstrared rhat the proposed class includes emplovees who are sinulardy sitiared with
. k ; ;

. 1
respect 1o therr job duties and rerms and conditions o emplovment. Allenhe. Marshall Vield & Ce.. 3
) 1

FRLDL S0 (NDCHL T982E 29T he planntts a5 21600y class aciion, however, need uor shea chat

. P - . . . l r -
their posutions aee denocal. bur only that they are similae” ) Rocbuck v, Fludson Valley Farms, Inc..

. N .

DI Supp. 2d 2300 208 {DUNYL 2002 Dnonng thae planadts need only ake a0 Cmodest facnnl

showing.” and need only describe the porenial cliss “within reasonable Timus™ and provide “some
) - 1

faciual basis fron which the courr can derermine it simiardy sitwaoed potenrial plaanitfs exse™),

Although Ciry cordeedes thar “non all courts require rhe showing of o conmon plan in addnion”

|
tora showing of commonality with respect wr job dunes. see Ciy's Response ar 14, the Gy argues that
! . ) ! , Vo

Platnnif faled ro eseablishoccommen acriomable plan. Cf, Barron v Hengy County School Svsrem, 242

:

o Supp. 2 16, FT04 (MDY Adas 20003) (rebving on Osmose and noning, Thi:ll' simlarly stiuared can be

demonsrraed ather through o common plan or polics or some rudimeneary showing of commomnaliy

berween the basis forthe plinafPs claims and rthose of porenrial api-in plamritfs). To the contrary,

PlamaiTs arggoal monuen indieared tha the enrire proposed clss had thete FLSA status derermined
A ! !

as part of the same pooriv-esceured 2002 self-audic” The face rhar the Cuy sl derermined the FLsA

starus of the propesed class ina single seli-audic shows that s argument thar the same stars {or that

class cannot be determied i the same lineaton Leks mere Because rhe Cin minally derermined 1he

status of the emplovees of the proposed class i one awdic s hard 1o understand hoaw that same stnus
I

could not be tesred moa single lingarion, Indeed, the 2002 seli=audir covertng the same emplovees as

the proposed class 1 twether evidence thar these employees are similarly ssruared enough for o
_ . i

1

1

condittonal class certificarion. X i
: |

1 :



|
: o !
VI1I1. 'Cunclusinn_fj : i

For the foregoing reasons, Phanaet respecttully. requests shat tins court gran: the moton,
: . | ‘

| ) .

he torm o 1he class nonee

conditonally ceriify the cliss Tor notee and dizeovery purposes, approve 1

provided, requice Defendant to provide rhe names, address, and email :ldc.ln:.'ss of all potenmal plnutis
1 - .

so dentified ro Plamott in clecuonic tormar. and approveopr-in plan SH;_'\L{(%:SIL‘LI by Planuit.
f : 1

Dared: Febraary 6, 2006 Respecttully submitted,

| ZF

-Hinc (] .‘-”\.J N
:"IL'_]':‘-I-'](.'H e ol
420 Central Ave. SW, Suire 210
; .f\ll_nu.]m:n]uc,! NN NT02
‘ ' s B05) 244 |20
: SAitorner for | ’/}i.ri:.r/i{] '

herebyy certify that this 6rh day of

February, 2006, a rraeand correct copy

of the foregoing pleading was served upon . ) I
the Tollow g via firse cliss LS maik: .

- - . - - i
Paula I Forney < i ) _

Assisrane City .-'\lll'-l'nc'_;, o
PO Box 2244 . - I

Albuqguerque, N ST O3 :
(5005) 768450} i
Autorner for Dejendant o ' I
Paul Livingston 4 |
PO Box 250 : _ :
Plyea ' i
Attorine for o

[
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Page 23
number of problems w:r.h regard to FLSA designations
before the study was conducted?

A: No.I simply was maxde aware of the MOU.

Q: Would you agree wirth me that, even from the
City's perspective, there were problems in terms of
whether or not employees were properly classified as
exempt versus non-exempt?

A: That was not brought forward, no.

Q: As 4 result of the study, the City changeda
large number of employee designations from exempt to
non-cxempt, correct?

MS. FORNEY: Object to the forni of the
question. i _

Q: (By Mr.Youtz)You can answet,

A: 1 believe approximately 91 employees were
identified for a change.

Q: So it’s fuir to say asa n:sult of the 2002
Study the City determined that at least 90 cmployces
were improperly classified, Ljorrcc:?

A: Correct. | .

Q: 90 out of how many employees were examined?

A: At the time, however many were in the
M Series; that typically runs around 1,000.1
couldn't say a specific number. '

Q: Did the study examine all 1 000 M Series

[
]
(3
4
I8
18]
7
(Al
o

(o)

1)

112)

0

—=

(14]
[15)
116}
17
(18]
[1g]
120]
/1)
2
23
[24
2]
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cmployces?

A: It did not. It did not look at M-llsand 12s
or M-18s through 20s,

Q: 50 13 through 17 is what was s the focus of the
smdy, correct?

A: As I recall, yes. _

Q: Why not 115 and 12s?

A: That is the entry level to the M Series,

Their duties are typically clerical/administrative
support in nature. And then the M-18s through 20s
would fall under the executive professional
exemptions. ' ’

Q: So it's fair to say, based on your belief,
the 11s and 12s are non-exempt, so it wasn't worth
your time 10 take a logk at the 11sand 12s? -

A: Given our resources, correct.

Q: And it was also your determination that the
18s and above were probably exempt, and it didn't
bear an investigation as to whether or not they were
cxempt Or non-exempt, Cc)rrc_ct?

A: Correct, the M-18s and above have supervisory
responsibilities of higher-level employees.

Q: Are the 185 and above members of the

I
[
3]
(4]

=

(s
G
1

B
iz

[10]
(1]
(2]
(3]
[14]
(18]
e
07
(18]
(9
(20
@1
22
23

124 Bargaining Unit?

zm  A: No,they are not.

i

“ha
S
i

e

i Page 25

m Q:Solls thmugh 17s are members of thc
21 Bargaining Unit; is that correct?
m A: They can be, ycs. :
w1 Q: Theyare mcn:}bcrs of the Bargaining Unit, but
5] NOt necessarily mcr%lbcrs of the Union. correct?
®) A: Theyare a Non-Bargaining Unit M Series.
m  Q: And there are Non-Bargaining Unit M-11s?
@ A: Probably not. |
i Q: Are there Non-Bargaining Unit — let's go
i19] through, if you could, in a narrative fashion, What
tt1] I'm looking ar is in tl'lc'\l Series, M-11 through
(121 M-17.Are any of those cmploycca not members of the
p31 Bargaining Unic?

A: Yes, those who would be consndcn:d
confidential cmployccs

Q: Is that the only exclusion from the
Bargaining Unit, confidential employees?

A: I don't recall. The timing, [ do'know that
the UEC Committee has established 2 criteria for
bargaining versus non'-bargaining. It is my
understanding that thbsc who would supervise other
M Serics Bargaining Umt cmployees would not be in
@3 the Bargaining Unit. {
=4  Q: As I understand your testimony, the 2002
5] Study focused on the :':lassi.ﬁcatiops M-13 through

[14]
5]
[16]
]
(a]
9]
120]
21
=2

. . 1 Page 26

(1] M-17. :
1 ' A: Correct.
p;  Q: At the time the study was conducted in 2002,
# approximately how miny employees were M-13 through
i M-17 who were the subject of the study?

& A:ldon'tknow. =

m  -Q: Something less than 1,000, though correct?
;- A: Correct. I don't know, as I think about it,

® Q: Ifyoudon't know’ that's fine.

[10] Were you responsible for performing the

i1 study? - : { :

A: I 'was not. i

.Q: Who actually did the study? :

A: Vivian Sanchez in Lollaborauon w1th Chm
Roybal '\

"Q: This was 2 study that was conducted under the
umbrella of the Human Rcsourccs Department; is that
correct? ! -,

A: Com:cm They would contract it out of the
ro) Human Resources Dcpanmcnt |
@ So it's fair 1o say thalt you had sort of the
2 ultimate Supervisory rcsponsxblht) over the study?
tz3)  A: Correct.

[24) Q D1d you h'wc mput on how the study would be
r2s) conducted?

=

s)
(18)
1

1)

: = _ |
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A Iwould say I reviewed the scope of services
@ to familiarize myself with the steps.

@ “Q: Who prepared the actinal scope of services?
w1 A: Collaboratively, as I recall, it would have ’

5] been Irene Garéia,‘cha'l, and Ms. Sanchez. * -

6 Q: How long did the study take to complete?
' A: The first phase s was complctcd thc cthe of
It s:gmturc there on A3, &

® Q: The date there i i3 -— the date of this report
ey is November 25, 2002’
A Corrcct PO ) P
(1. Q: That's your rccolltcnon asto apprmumntcly
(13 when the first ‘phase of the study was complctcd’

’ [14] A YCS s .-_. __‘.-; 1

nsl Q: Both youand Ms. Kclscr havc refcm:d to. thc

(18 study in terms of ‘phases.” Could you explain to me
{177 what you mean by the use of the term “phase™?

t18) - -A: The phase to which we referred in Exhibit A3 . «.
(19 would be the evaluation of those grade levels 13 -

20] through 17 to ldcntlfy whethcr or not there were any
121 positions that required a 'change in FLSA status.

22 Q: What other phases of the study were

23 contemplated and c:un:c.utcd7 e z

fe) - A: Subsequent to this phasc then, 91 posmons

125) that were identifi cd for a changc thenwouldgo: . ..

C.. 0] NEW dcﬂgnatlons con51stcnt with the studv for 91 o

oa AT jUSt bccamc aware last week that that _
i proccss was conductcd for those who were going from
(4] exempt to non-cxcmpt bccausc they were due

- 1&gy thosc that went thc opposrtc direction.

_um Q:iFrom cxcmpt to non-cxcmpt?
e A: Corrcct And I have dnrcctcd staff that that

g |R2t 2 rcsult of the study, thcn thcy would be eligible

; C T e e Page 28

1 through an'interview proccss ‘io the employees *
2 would be contactcd .md actually Mr. Roybal
_ia Onductcd about thc first 12 or 13 lntcmews

H o, And Class and Compt-nsatlon staff and rnysclf o

5 and 1 bchcvc Mr. Broomc observed and took notes
8) durmg Lhosc 1ntcrv1cws $0 r,hnt he could show us
‘m what thc n:qmrcd clcments wcn: and how thc '
@ interview should be Lonductcd what was appmpn.ltc
m to ask and not ask. And we all took notes,
o After that, based upon Mr. Roybnl s notes and -
(11 our notes, I drafted a questionnaire, That
(12 questionnaire was subrniited to Mr. Roybal and to Ed
112) Burgman for réview. And upon complcuon of that -
(14} review, then we bcgan mtcnncwmg the emplovees.
s . Q: Interms of preparing the questionnaire and
ite) trying to prepare for those intervicws, was the
117 Union involved in that process at all?
ey A:ldontrecall.l prepared the qucstmnn.urc
[19] bascd upon all the notes.-
@o)  Q: At any time, did you ask the Uruon to become .
[21] mvolvrd in that process? -
2 A: Isat with the UEC Comm:ttcc I pamcularly
23] remember Patry French. I don't think Andrew Padilla
124 was on board at that time when we prcscntcd a copy
s of Exhibit A3 to them'and dlscusscd the process.To _

| @ to = they were gwcn "a ¢opy of their job
= oy dcscnpuon ‘and asked if thc job’ dcscnpnon thcy
* |1y, fel, accumtcly rcflcctcd thc1r dut:cs ThC) were
S ip asked if — and t.hcy wcrc g:vcn the rcasons why t.hcy ol
.. |na were there. b : - 5
" e Q.-nght. _
- s - -Arl guess getting calied into Human Resources
- [ue) is like getting c.lllcd into the prmc1pal s office,
- |un so they always want to know So it was explained to ™
- *;|11a them why they wcrc Lhcrc Thcy were gncn a copy of

"|ree1 whether or not thcy fclt that appropnatcly

- li2n. described their’ duncs N

2 They were askcd if thcy ever worked hours
‘23] outside their rcgul.n' work houn If 50. how _
|4 often? What was thc frcqucncy? What was the e

12 t.hc next stcp would bc )
B Q:So you draftcd a qucsuonnmrc :nvcsugatcd
[ it — you drafted’ thc questionnaire, then you
5 intérviewed the’ cmployccs’ ' B
6 A ‘Correct, * '[ '
m Q And by you
W A ch ,
® Q Based upon those mtcnncws you mplcmcnted

I mcan thc City.

[ thc cmployt:cs is that correct?

11s) compensatlon Apparcntly, we did not do that for

119 needs to be done, even though there’s no
i20) compcnsatlon or money involved.
Ry Q: If someoTnie went fmm exempt to non—cxcmpt as

123 for ovcmmc pay Wheéte they weren't previously
@4 eligible for overtime pay? '

s A: Yes.And the! interview prou:ss wis to
. S .

0] determine if and what amount of ovcmmc mlght bc
@ due'them. b -

@ @i So thc lntcermw pmccss that we're talklng
ui about’ for thl: 91 pcoplc wasn 't to make a

s determmntlon as to whcthcr t,hcy Were exempt or
il non—cxcmpt but Juqt to makc surc that tht:y got pald :
5 pmpcrlv’ o ;

® A Th'u: wns onc clcmcnt Thcy were mtcrvnewed

1

ngr their jOb dcscnptmn to rcvncw and they wt:rc nskcd

|8l dumuon’ Typlcal occas:ons And how wnq T.h.lt
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i

i jobs. :

2 Q: There's a PayGroup classification there, and

a1 some are MNF and some are \!PF Could you explain

4] that to me? -

s A: Ialways get them backwards when somconc asks
[ me, because we have some pay groups

m  Q: Okay.

@  A: It would appear that the MNFs are the

ol non-cxcmpt and the MPFs are the exempt.

Q: That doesn’t bear out, because you have an
cmployee there that — wait a minute. What you're
saying coordinates — :

A A Pameup Union dc‘ugnatlon I believe. I'm
(14 sorry. I'm sorry. We have approximately 300 siots
gy in the payroll systcm with dxffcrt:nt codes. I

(18 apologize.

(0]
()
112)
(13

(i Q: No problem.You don t know what MNF means or
18 MPF means? :

e A No.

oy Q: What is the category “PayGroup™? What is

@1 your understanding of what that means?

rz  A: The PayGroup will depend upon their pay plan,
ts] if they're bargaining, if they're non-bargaining, if

f24] they're management or clerical,

251  Q: There's also a category there called

. Paga 45
)] Q D6 you understand what the difference is

5 hetween a 7A02AA anld a 702QA and a 7AQ2IA?

@  A! The Qs were those that [ befieve at one point

w were after the stipulated Bargaining Unit was

5 established and then not designated either way, I

(¢} believe. Since 1 w:lsn‘f involved in that process, I

1 can't speak directly to it It also has to do with

[ organization codes whu.h are not here.

o Q: I'mgoing to ask_ you to look on this

o) Exhibit 1] the second to the last page.And if

11 you'll Jook in the bottom lefi-hand corner, the page

112 number would be 771Thcn:‘a an employee there named
(3] G.nry Anderson. Do you sce that? Do you see Gary

(4 Anderson?

ng  A: Ido. |

ney  Q: Gary went from excmpt to non-exempr?
|71 A: Ijh-huh. !

ts  Q: Sois it your tcsliimuny that Gary Anderson

(15 would have been interviewed by the City as a result
o} of this study? !
ey A: Yes. |

221 Q: _GaryA_ndcrsoh:'has before his name an "FC"
r) there, Do you know what that is?

ey A 'Family and Community Services.

s Q: Okay And th:ltflb the department in which he

/.

G2 A -;f.q".:rs.i

=

(1 “Position.” Do you sce that there?

m A Ido.

@ Q: What do those numb"crq designate or identify?-
14y A: Those are the job codcs assigned to the job .
(s title.

& Q: Solet’s look at the last —

m, A: Arc we still on the sccond page? '

B Q: Yes,Iam.I'm sorry.Let's look at the

@ last three Accountant 2s there. You have Romero,

it Romero and Tachias. Do you sec those three?

iy A: Ido.

(1t  Q: Theyall hotd, I gucss what would be the

13 same identical position, 7A02AA correct?

{14  A: Yes,

(x5  @Q: That means they ha_vc the exact same position
ne in working for the Cicy, cién’cct?

1 A: Yes. ;
e Q: And two are cxcmpt and one is non-exempt?
nay  A: Correct.

o Q: Even though we're not talking about — i

21] they hold the same classification or title of

22 Accountant 2 and the same identical position. Is
3 your answer still the same; that there could be
fe4) variations in between their responsibilitics?

ps A:Itis,

Paga 44 l

i pcrforms his work? |
@m A Correct.
@  Q: fyou'] look ar Gary Anderson and the three
1 above Gary Anderson, I'm going to ask you some

15 questions about.thofsc three people. I'm taiking

1) about Anderson, Fernandez, Balsam and Archibeque.
m Do you see those four people?

m A:ldo. I' '

o Q: Bchrc the stu_d)'. three of those four

no employees who hold the cxact samc title and the
[11] exact same position were non-exempt and one was
(121 exempt. Do you sec that?

ny A Ido. :[

14
(s) fipped.Throee wcnl: from riof-exempt o exempt, and
(1s] one went from cxt:mpt to non-exempt. Do you see
n7 thar? | . ;
A: 1 do. :
pe  Q:lItis your tesnmony that that ptocess bv

2 whxch those changcs occurred would have been as a
@1 rr:s_ult of qucsnonnlalrcs prepared by those

2z employees’ supervisors?

(23 -A: The questionnaires were given to the

{24 supetvisors, corrcét.

ps-. Q: So for the thll"r:c,Archibcquc. Balsam and

18)

Page 43 - Page 46 (14):
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Q: As a result of thc study, they got exactly X






































































