. |
! IN THE UNITED STATES DISTRICT COURT D STATES UiSHRET
FOR THE DISTRICT OF NEW MEXICO '~ Deifii W oaii s

DEAN KARCH, c:m his own hehalf . . 0SDEC 22 PH W 03

and on behalf of all others : e

similarly sitnated, 29 U.S.C.§ 216(1})}_(:(111L_L11}5{A_rtibﬁ
Plaintifl,

P No. CIV-05-620 MCA/LTG .

CITY OF ALBUQUERQUE,
a municipal corporation,

Defendant,
MOTION AND MEMORANDUM IN SUPPORT
, FOR CONDITIONAL CERTIFTICATION AND
COURT-FACILITATED NOTICE
TOSIMILARLY-SITUATED EMPLOYEES

COMIES NOW Planrift, by and througl his counsel, YOUTZ & VALDEZ, P.C. (Shane C. Yoz
and Stephen ('_‘.Ln:lix::c_";, and files this memaorandum in supporr of is 1nn|ir-1; tor court-lacilitared n.hr'u.'t:
of this lawsurr tooall M-Sertes emplovees of the Cioe of Albuquerque.

[ [ntroduction

On June 6, 2003, Plainuff filed rhe above-caption marter on his behalfand on l.wh-.l.lfnl"_nll l._h:.rsu
similarly sittanted. [Doc, Noo 1] Phunuff now seeks conditional certificanon of the following class: All
current and former “NSeries™ conplovees of the Cie ol Albuguerque the Ciy ™) who were cither
classiied as “li'::\'c:t.npl" under the FLSA or whe_although classified “Nonexempt” were I]Lil]ull:{t‘lt.\'.\'
deprived of overnime pay,and who worked for the City from June 3, 2002, to the present. As \\:';ill e
shown, those emplovees are “similarhe sieoared™ roothe named  Plamnufi, h'i.l(-ih that Cl'l[](.li.;i(.)[‘l'.ll
cernficarion of the class s approprie. Therefore, Phinuff respeerfully requests that rhis (E:_L:.nu.rt

conditionally cornity the class and approve the form of norce and notce plan proposed by PlainndT

heren.



I1. Statement of Facts
A, Pl'.ti_'ntiﬂ', Opt-ins, and the Complaine.

In his Complane, Planutf aiteged that he, and orhers similarly situated. were misclassified as
exempr under the Iair Labor Standards Actand that heg and othees similarly siated, were owed
1

overtime compensation ara rate of one-and-u-hali nmes the regular rte of pay, plos liquidired damages

tnder the FLSAD Sinee thar ames appeosimately 47 individuals ave opred in e the liigaion. (Do,
| . 5

Noso 60 130150 210 Those opt ins iied by dus fiem sepresent the Tollowing classifications and
1

deparimenrs:

Name Deparmment Clagsification

Dean isarch

Dyonadd Diavis
Marte Taucero
Rutda Roquue
Rosario Falbe

[ohin Chinenio

Frank Valdez

Patrick Cordova

WAl Bell

Temathan Thonmas

IZddie Hogan

Tommy Truplbe
Ciram 5t Clair
Mathew Candelara

Charsse Cook

iy osserr

Ruben Jarantlo

Clerrections
orreciions
Corgecrions
Corrections
Corrections
Corrections
Corrections
Corrections
{Coprections
Correcrtoms
Conrecinons
Corrections
Corrections
Correctons
Corrections
Corrections
Corrections

Clorrections

& Derenen
& Derention
& Deennon
& Derention
& Derention
& eienuon
& LDetention
& Derennon
& Derenron
& Detention
& Lerennen
& Derention
& Derenuon
& Derennion
& Detenten
S Detenium
& Detention
& Derention

Corrections Licurenang
Corrections Lleuteninnt
Corrections Licwenam
{orrecrions Licutenanr
Correcnions Lieutenant
Correcnions Licutenane
Corrections Licutenam
Corrections Licurehant
Corrections Licutehane
Correcrions Licutenant
Corrections Licurenang
Corrections Licurenant
Corcections Lacurenant
Correcrions Licurenant
Corecctions Capiaine
Correetions Capain
Case Management Spectalisi

Phillip Quineina Case Management Specialise

Corme M. Memrova Fanuly & Comm. Service Head Teacher

Cieneva Barnes Flead Teacher 0

Jult Nunez

Fanuly & Conn. Service

Fanuly & Comm. Service Head Feacher

These rwer Caprains are nor pact of the Local 3022 bargaining uni. They indicared their
posttion o form we had them fill oo when they provided this firm with the consent 1 join

papunvark.
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1
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Abigaib Aena i Fanule & Comm. Serviee Flead Teacher- '
Alberta Bernal Family & Comnm. Service Teacher
Marguita Baea P Fanuly & Comm. Service Teachet
Revna Girteg Mumily & Comim. Sarvice Fanuly Dvn:lnpmcnlt Spectalise
| | o S,
Jeun La Cour . Parks & Reereanon Aquatiics Program Coordinacor
Mike P Dovle © Tarks & Recrearion [Horticulturalise
Amalia Gallegos 1 Parks & Recreantion Golf Course Supervisor
lLeo Padilla F Planning Communiry Services Program Coordinator
Michact . Carroll & Public Works Traftic Progeam Assistant’
Lee Whistle C Salid Waste _ Solid Waste Code Inspector
Vieror Vew T ransir Trnsie Supervisor
Andrew Mogtewva t o leansie Trunsie Supervisor
Kavmend Thomas Iransir Fransr Supervison
Johnny Pino P Transit Transir Supervisor
Jacob Remero ; Transn Transit Supervisor
Nawalie Trugitly - T'rnsie Transit Supervisor
Sadic Torres i Transt Trnsn Supervisor
Joseph Garcia Treansi Transic Superyisor

Comnpate {Doc. Nos 6, 13015, 21] with Tist of M-series _I’r.u:g-.linm;; Unir Members, arrached as lf-'.:-:l.lil)ir
Lo Affidavie of .*\;ndrc\\' Padilla, which s mached hereros as Exhibit AL PhaintdT and many of hosse
opt-in plainaffs ard classitied by the cinv as Exempr. Orhers (Phillip Quintana, Alberta Bernal, Marquit
Baca, Revnn Gricgo, and Michael | Cacroll) are not. All however, ::Ilc.x__r,‘t' that they have been d(:]n.':i\'ml
of evertimie pay either beennse they have been mis-classificd as exempt under the FLSA or because,
despite bueing L‘.!:l!ih:;'li‘ll_‘l.l s non-exempr. they are nonerheless not paid overime. Discovery has only
hegun. Tondeed. :llr.hrm;_;l1 Plantiff mailectirs first round of discovery o the Cire on Qcrober 5, 2003 the

Cits onleserved its responsc o the lnteriogitorics on December 2, 2003, and the partics are sull making

= Als. Abereis no longer emploved with the City. She indicared her position on a furm we

had her Wl our when she provided is firm with the consent o join paperwork.
!



sce also Abqg Charters Are N frequirmg the maunrenance by ordinance ol a ment sysrem). Uoder thar

arrangements for the production of documents. Despite the pauctry of discovery, the following, is

known abour the proposed class.
I3 M-Scries Emplovees "

Pursuant to NAMSA 1978,§ 3-13-4 [1965), a0 municipaliry such as the Ciry of Albuquerque “may
establish by ordmance womere svstem tor the hinng, promeotion, discliarge and seneral regulation of
See generally

mutcipal cmple wees.” Albuquerque has adopred such asvsrem. See gencradly Ahq, Oed 4 3-1-1 16 2201

Mertr Svsrem QOrdmance, the Cnv’s Chiei Ndmimisteanve Otficer has the responsibility 1o eversee the

svstem mnd 1o establish Rules and Regulations 1o implement the Ordinance. Sce Abg. Ord, § 3-1- 10
! ;

-2, Under Rule 6t ot rhe Ciy's Personned Rules and Regularions, * The Human Resources Department

will maintain a classification plan bhased on duties, authorire, responsibilities and required qualificazions

of classified posttions inrhe ety service.™ Secidso Abhg. Oed. § 3-1-3 (requiring the Director of Fluman

: . . . . . .ot
Resources 1o “prepare, insall, and veuntam aclassthicarion plan based on the dunes, aathoriee and

respomstbiline of positions i the aee service™). Based on that authoriry, the City of Albuquerque has

classified employvees into several groups, hased ontepe of work performed. One such greup is the M-
Series, nude up of emaplovees in wen Cuy Deparmmenis. Orher such groups include blue collar and
officers (the |-senies). Many, bur nor alls of the classilteinions i the M-Series ane represented by a

union. Local 3022008 AFFSCMIE Council 18, ATL-CIHO (U1he Union™).

1 :l

T Becanse the Cite was delinquent in responding o Plaintit™s fiest round of discovery, ¢
PLoannff fled oo motion o compel on December 120050 [Doce. Now 26] Subsequently, the Cliy
apreed o produce the discovery Iy December 9, 2005 and agree to extend the deadlinge for :

discoverv, [Doc. No. 28] Planit, therefore, has wirhdmwn the morton o compel. T their
discovery matled em December 902005 1 he Cire did non produce any documents, bun inseead miadc
them available npon appommmenr. Plainaff is currenrly making arrangements for the documents,
and reserves the right o supplement this pleading, if necessary, or relv upon the docaments inais
rephy bt :

-



OF M Sertes emplovees, most are members of the Dargaining umre A List of all M-Series

Baroaunting umt members isartched hereroas Fxhibie AL As thar exhibir shows, the Lingon FUpresenrs

approsmuicly 192 anigue b otes i 88 Cae deparmeris. OF those MeSertes that are not members

: . - 1 o
ol the Vinvon's hargaining: uni, moseare excluded onrhe basis it thev are contidential™ emplovees,
. _ ' ;

. ' . —_ . . 1 . . . N ..
ol level emplovecs avpically above M7 whe perually supervise orher M-Sertes emplovees:  See

Fshaber A0 9 70 Those cmplovees are defined Dy the Tabor Management Relations Orvdinanees

“these privy o confidential mtormanon including: bur net fimited o emplovees of the Personned

Departmicnt: Dava Processmyg Department Aavor's Otfiee, the-Citv A ttormney’s Utice, secretarics 1o
. . ! .o

Deparrment Heads, emplovees imvolved i paveoil awork and any persons prive ro condideniial

: i
mrormation converning emplovee relintons,”™ Abge Ohedl 232228005, : - g
: i
A= condion precedent 1o formumy the M-Series Uinion, the Ciee's Labor-Managenient
: _ : . | _ B
Relanons Qrduance requires that the bhargaimng ume be “appropriae.” a0 derermimation made hyeihe
. 2

Cary Labor Management Relatons Beard, see Aha. Oed 3 280 g secalso hibir A3 60 Such vnirs
.- - . ’ . .. . A
“shall be esrablished by vocional groupigs such as bloe collar, maintenance, white collar; or

protesstonal, wirh constderanon being piven as 1o whether they have tadidonally Deen m ahese
i

vroupings.” Abg Orde 73 2R3 Specilialle, the Laioe Board, mmaking the dererminarion of

appropriatencss, is diveeted o consider: =il i fhether the ene emplovees have the same condimons of
:
cmplovment which apply umiguely to themu (25 [wilicther the cairvemplovees have a maraaline of nrerest:

i
and O3, [h]ow rhwe public interest mught besr be served i determinacion of the bargaining ume™ Al

i
Oird 732250070 By ordinanee, certatnivpes of emplos cos—including supesvisors are precluded (vom

mnclusion m s bargaintee wmr See Mg Cieds 503 22801050 Supervisors are detined by ehe Bl

Management Relions Odianee as ajny mdividual having, aathore me rhe imerest of vhe

cplover rohive, rranstor, suspend, Ty ot?recalll promore, discharge, assign, reward,or discinhine eabir

- ! ‘N
-A3- A
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cmplovees, or responsibiliny 1o direer them, or teadjuse their grievances, or effecrively o recommend
such acnonzif in connecnon with the foreoing, the escrctse of such authortiv 1s not of a merely rourine
or clerieal nature, bue requires the use of ndeperdent jedgment.”™ Abqe Ord § 52230 Thus, those M-

Sertes emplovees i the bargaining unir are not true supervisors.
: :'
By regulanon, the Ciry provides thae “als a0 condirion of emplovment, emplovees may be
required o work overtime. Overtime woek for Cin emploveesis penerally discouraged. however when

overime s required for non exempy vmpln_\'cus. compensation muse he n accordance .wirh the Tair

Labor standards Act and any applicable collecrive argaming agreement.” Rule 30222 of the Ciy's

Personnel Rules and Regulatons. The Collecuve Bargatiming Agreement (CBA) berween the Coy and

l.ocal 322 Cntll:lill;s virtually idenucal provisions, Compage Rule 302.2 with Excerpts from the (E:fli.-'\
Are - artched h.u]:cln as Fahibie B0 The Agreement also sets rhe standard workweck foori the
bargamnmg unie: = An FLSA non-ciempremployee <hall ll:l\'t.‘. aworkweek of forry (40) hours per w_:uuk.
cight (8} hours o ;cn (1) houes per day. Adrhough a FISA exempr employvee may have a |'c:_s_':11I|:||'l_\'
scheduled forry (ilil) hour workweck, a FILSA exempt emplovee shall nor have any L‘Ill'il‘]r._‘lll('l.)l' T

addinomal compensaion or paid leave other those set forth in this Agreentent.” See Exhibic 1. A
: I

C. The City’s Failed FLSA Swdies

Because the CBA only grants overtime rights 1o those cnusi.dcrud non-exempt under the Il\r\
the Criv and the Linton agreed that FLSA classtficanions were extremele imporrant. They further :l.L_;I:I.'L‘L‘d
thar the curment exemption determinarions were innceurare and included many people wha were
improperly chssfied as exempr. Exhibie A €00 Indecd, Unton President Andrew Padilla fielded l'Elzln_\'

complunts from members of the Local 3022 hargamning, unir char they had improperly been classiticd

as cxempt, Fexhibic ALY 80 Toohae end! the Ciry and the Union entered into o memoranduim of

fy-



|
. ! s e . oo} : -
undeesranding as part of rhe CBA arfied i 2001, whereby they both “recogmize|d] the need for the

Faplover 1o maintain objective and aurrent Faie Labor Stuadands Acr (FLSAY overnime eligibiluy

statuses for ll hargaming wnie positons™  As pare of thar MO the Ciee agreed ro “conducr a study

o all Dargaining vnre posidons oo derermine which posinons need to he classified as “exempt’ or ‘non-
exempt’ for overtme purposes by the FLSA 7 and turther agreed to " meecand conter with the Union

o all aspects of th stode.”™ See MOUL areached as Exhibir 2 o Exhibir A,
| .
Despite thar promise, the Ciry falled 1o consule with the Union during the srudy, but insedad

presented Umon President Andrew Padilla wirh aspreadsheet contunmy irs final results. Fxhibir A,
911 The spreadsheer listed “M -Sertes Emplovees™ by department and grade. Tt covered employees

in 20 different depactments and ranging from Geade M1 ro M200 " The cover memotandum mdicared
. :
that the “Departmdnn of Labor Represenmnye concurs wil the determimauons made as reflecred im the

\
areached repore™ When Andrew Padillivwent to the Deparmment of Labor 1o discuss thar concurrence.,

he was 1ald thar the person involved had retred., hur than the I'.)up:n:nncnrfnt' Labor did net ordinarily
approve such stadies, and would have fired rhe amployee for “approving™ the study, had he noralready

. . . . 1
eerived. Faxhibir AL 9| (4

The result of the srady s artached herero as Exhibie 3 to - fzZshibic A .'\d(lil‘lf.ll.l:ln'\';-IIIL:
undersigned’s analvsis of the study s acrached herero as Exhibie €0 T char analvsis, the undersiyned
wenrified “unique” job classificarions (nor individual emplovees). Those “unigue™ job C]:lF.\'iﬁLI:ll..iillls
could iny olve Cl:iﬁ.\‘.i ficattons wirh the same tile 1f rhey were m difterent departments, or had a ditTerens

FLSA exemprion statusg, either helore oratrer the study, Wil ehar cavear comecenting the understanding,

of “umigue,” the srudy involved 710 nnique M-Series” joby classifications., Pror to the soudy 4244 {or

Uhe study also included some classitications wirh a1 arade, See Eshibin A3 a1 605,
Those chsstheations were not included in the anabesis, '

| -



. | ’
A2 of those unigue job classincuions were considered exempr under the FLSA and 286 (o
H0.28%) non-exempr. After the study, 36T (or SUEAY were classilied as exempr, 199 (0r 26.62%) as
non-exempr, and 160 (or 22.54%0) were letr blank. A blank eniry indicared one’the people pertorming,
the srudy did nor L:[_I\ll.“'-illL:L'- See Bixhabit ACS 13 Assumnne thae a blank enury resulied in no change in
i :
stutus, the sidy resulted in 452 Lo 6300650 exempt classificanons and 258 {or 36.3:07%4) non-exempr.
Also assuming that blank resulted in no change, 128 (or 15.03%) of the unique job classifications
chumged status and 332 (o0 81.92%) remained the sinnes Thus, as the resulr of a stady nurared beenuse
the Linton expressed concern rhat too many employvees were misclassiied as exempr, the Ciey increased
rhe nunber of postrions classified as cxempr.
The spreadsheer indicares rhar the 2007 study resulted in several oddines, For example, the
i ' .

same dtde, cogs Sentor Administeanive Assistant (geade MU, appears as hoth exempr or non-czemprin

i .
different depaciments, or even within the same depaciment. Seg Exhibie A3 ar 3, 11 19042, 50, 58,67,

THRT U297 T2 T T 139, Iathe Frseal ATfairs Deparrment, the same Accounant 2 atle appears
A POl iTom exempt 1o CHCMPLI=CESPT B Negl-cxempl, and non-exempt o exempr. See Calubie

|
Adoar 680 Alsolseveral tiles whaose starus was left blank findicaing chae they were nor evaluated) were

previously clssified as both exempr and nonexempr. See Exhibin A3 ar 75 (Com. Services Prog. Spec.

—)

2j RO IR Speca:s IS Sateny Coordeze 132 (8olid - Waste Code Insp)s 137 (Salid Wasee Supe.
Addinionallv, the admmisrranve assistane ride, which was nor evaluated as pan of the study anid in
.

general 1s clssified as nop-exempr, s nonerheless classitied as exempr in several deparrments. 1 See

Exhibin A3 ae 187960 1100 138, These are bur o few exsimples: the spreadsheet s full of them. see

senerably Exhibic G 7T hose iob nicles which are classificd as both exempt and nonesempi. aither hetore
orafter the study, are marked on Exhibie € wirh an astensk.

These adddiries mighr e heen prevented had the City consalied with the Uinion durmg che

!
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i
course of the stude. Nor only did the s nor consale the Linton, ie did nor imrerview a1l of the
i

cmplovees in\'nl\'ut.ll. See Exhibin A 15

Recendy, rhe € has commussioned o sceond stadys As the wiehed agpprecment Hor services

indicies, the Conrfactor, the Sepal Company (Western Staes). Tne, agreed tor (1) “Evaluae the Ciey's

200 FENA NG Audi and review approaimatele 85 posimons thas resubied in changes arther {rom

CECIPL nnn-v.\:ai-nq:[ or from non-cxempr o ciempr. The documentaion will be 1'L'\'|n:\\'(:(_:1 10
determine wherher' or nor these changes are appropriate based on the Far Labor Sl:lﬂd:lrds.z\ct:” (2)
Recommuand an enpoing process Tor reviesing job vlassificarions o include a process for \:-\".\'.u'.\\m;\
current job descriprions to ensure they aceurately retleet the ivpe and level of waork pertormed l_\_\.; the
incumbents i the elwssiicaton ] [rjecommend @ schedule and process Tor reviewmy job [’:uniliu;' or
other similar l'l:l.\‘:iilf'-l(_‘:ll'lrlll.\' on a evelieal basts];) and [d]evelop remplaue t';nl'111:< tov be used for :1]1p.|_\'
Foaxempr Fest and L%crcrm'min_\._: FESA statas” (3) “Uasing a Job Amalysis Questionnabie derermine the
FISA cxempiion smres tor approxintely. 76 Tower Jev .\|‘.ll!:llu,cl'l.'..ll posinons 'J(.'(.'llpikill: by
approsimarely 250 ;(;|11]1Ic1§’cu5;" and () “During cach phase of the project contracror will identify any
collareral issues and make recommendations 1o the Ciy of Alboquerque.”™ The Segal (_lt.'nmp:n;_\' 1s

expecied to perform these services o ve monthsaod foeS1ES00. Seg .'\:._’J"L‘L‘.llh‘lll. atrached herete as
| .

Eoshibar 1D
D. Those Classified as Non-exempt ,
b his various posiiions with the Uimong Andrew Padidla has fielded complants from members

of the bargaining unir thar, althougsh dhev are classitied as non-exempr, they have heen dented overnme

pav. See Exhibie AU S Typieallv those members were instructed roalter time sheets roretlecra forne-,



P

whoe is tpeated as exempt under the FLSA and for that renson nonce should be senr eo all eonploviees
: ! :
tn the M-series, recardless of their FLSA classification, |

Phaflip Quineana rells a wepieal storv. Fle has worked as a0 Case Management Speeialist in the

Corrections Departinent since 2002, Sce AfTdaver of Phillip Quintana, anached herero as Bxhibir 125,
Pt \
i : :

G 20 Aldiewgh Exhibae VD mdecoes duan be o chsainied non-esempt unlike 12 a0 the 16 Ease

Munagement Spectalisesd, he has never bean reeated as such, See Bxlibit Al ar 1220 Tnstead. he rurns

i atime sheet used by exempr emplovees. see Bxnibie 0% 50 He vas old thae 1o was standard
1

) : i
procedure to e in o ame sheer redlecting forry houes, o matrer how many hours he worked. B, 9
K
A Fle was also wold to keep reack oi any howes worked in exeess of forte (because no offictd record was
i . R .

kepi), which he could larer use as compensarory nme. d 49 450 The “compensatory tme’ he thus

recerved was uot ime-nnd-a-hall, bucinstead was straght one-to-one une. 1d. Y 6. Even diongh thiere

[ . o
are togccurare records, he helteves dhae over the vears he has been shorted thar ame, I, 499750 Tn

| :
the ftest couple vaars'of his emploviment, he worked excessive hours- -tepieally herween 35 and 60 aid

wech—and waonld otien have roocomc in eoowaork on his scieduled diav of u '|i 9 Abhe lugh his heodirs
; . - i

have reduced since a new superyisor came i, the samw policies conunue o apply ro hine Ld. 9 tos

’ g
. . . . o i
Even more toubling s the case of Albera Bernal and Manquita Baca, Both work as o Feacher,

Bernalattached hereto as Fahabin B4 20 Affidavic of Manguiea Baca, anmched herero as Exhibic G 9

and lihe most—hur nat all < Teachers, ot are classified as non-exempt. Sce Atiidavie of Alberia

220 Exhibie AL ar T Like Mre Quaineana and M, Crieso, Dol were insrruered non o iuem m s ume
" - 1
_ i

sheet indieating mord than forte hours, no marrer how many hours they actually worked. Fxhibie 29

A Exhibic G99 4-5 0 Indeed, Ms. Bacn onee reted to e inanme shear with more than foree houars,

and was rold by the time keeper thae she ad to correer i heciuse she could nor receive overnme or

compensatory e, Libir G S - Omcernan oceasions—such as when parenis did non pick ap their
A l :

-10-
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children on rime, when there was madequare reacher coverage, or when there were schedule parent-
teacher conterences —bod would work hevend their shife and move 1h'.u|1 farty houes i that week.

Fihiba 1704 4 Txhibir GO 7290 Onorhose aceasions, they would, as insrructed, tirn inoa rime sheer

rthat reilected only Toreee hours worked. Plxhibie 3209 50 Faschibie G4 IH.I Thev never received any
: | :
COMPENsATIoN or any compensarony e tor houes worked inexcess of Torrv, Exlabic B4 7: Lixhibi
G,y 1o
i

As rhese examples show, the Ciy does nor keep aceurare reconds of s employces cxempr or
non-csempr srarus, Furthermore, these examples show thar classtitcation: by the Ciey s non-exempt

does not guaranted thar an emploved in the M-Scries receives overtime compensanon for nme worked
! .

in excess of fory.

E. Need for Names and Addresscs !

By Cin Orcimaneee, [uhe soctal securing numbers, home addresses and home elephone
h ) . | \

numbers of Ciry unpln\cu are et public records within the meaning of the New Mexioo Inspecrion
: i E

of Public Records Act and shall nonbe disclosed ro any person, exceprwith the express, wrinen consent
: | )

o the emplovee e otficial.”™ Al Ord. § 2-7-6-5, Redving on this very ordinance. the Ciee will nor even

produce to the Enion the names and addresses o he mambers o rhe b 1|=- TN, WL I s re LlllllLLI by
liw 1o eepresent. Exhibic ALY 16,0 Further, the i refused o provide those mimes and addresses as
- 1

part of Phuntfls fiese discovery requests. dee Defendane’s Response Plainnfi™s Frese Request fo
:r

I b

Producrion Number 12, arrached hereto as Exhibie H Therefore, 10 will require a court order for

Phanull tes abrnm the numes and addresses of the members of the proposed oprin class.
iIl. I'his Court Should Excraise its Disceetion (o Facilitate the Notice of This Lawsiiit 1o
Potential Opt-in Plaintiffs by Conditionally Certifving the Class, Approving the Form

of the Class Notice, and by Requiring the City to Produce tlu_ Names and Addresses of
those Members of the Class ;;

Linder sutding Tenth Circuir precedent fora £ 21600 eolleenve acuon suclias this one, Planndf

-11-



at this carly seage of the litganon may petiton the Courr 1o condinonally certity an ope i class and
. I - . -E :

facilitie notee o {thar cliss upen a nunimal showing that the members of the class are “similarly
| R . A

siruared.”  Beeause all members of the M-Series of Cuy Emplovees are sinnlarly sieated. and are
cousidered so by the Ciy irself] because they were viernms of o single deciston, plan, o policy. and

. . o . . . i .

hecanse the Cuy has raken the posmon i other ngaoon thae their FESA stnus should be deermmed
1 ' .

i b lingation, Plainurts have more rhan met their burden o show thae M-Series employees are

1
similariy sievated. A suchs Phanait respeatTully asks s Conrr oo conditionally cernty the cliss and

approve the form of nonce and the nouce plan proposed by Plannfi.

A, This Court has the discretion o conditionally certify the proposed class and
facilitate notice, and should exercise that discretion in order to promorte the

prir;lciplcs of the FLSA.

Under Section 216(b) of (he FLSAD an action 1o recover wages or overtime due may be

nrintaiied Uhy any one or mere emplovees Tor and m behalf ot l]imsvl:f' or themselves and other

ciaplovees similarly stroared.™ 29 Uil 3 21600 Congress Tas thus established the poltey thar FESA
|

plinnntis may procecd o -llvcri'\“vl_\' i tiereby enpov the advaniage of I :\\'('t:' inadiy iduzl coses rhar eesule

trom pooling resources. Hotfmann-1a_Roche fne, v, Sperlinr, 493 LS 1650170 (1989), The judicnal
; 1 : )

svstem alse benefits frome colleenve actuons, beenuse it facthtates the etficient resohnion in one
1

proceeding of commen ssues of law and Tact ansing from the same allegedly unluwful acviee. 1ol
- ,! ; . )
Lnder the collective acton mechanism, each emplovee who wishes o pursie bis claims under

i , :
the federal siture must atiirmanvely ope i o the case mowning, See 29 LIS §2160(0). Forrhe
benefts ol a collectve aonnon to be readized, potenual plamritfs need ro oboin accurate and timely notice
concerning the pendesey ol the colleenve acton, sethat they can make an intormuaed decision whether

toparnicipare. I ar 1700 The diserien cours have a manaperial responsibiline o oversee the jonder of
1

addirional parries sous o assure thar rhe rskos accomplished moan etficienrand proper way, Id ar 170-



Pl e of thar management involves overseeing, nonce ro potentally similarly sivared emplovees.

. L. ' e [ .
Farly court-approved natice turther removes any concern that plintii™s c nulnscl s eonmnuniedanon wirh

rlu: \u]unrl:ll saimnnffs CONCerniner [hu ACTLeell 1S aCCuedy, or Th:ll' Sllcll COMMILIC:Logt \\'nulu |u-
! | _ &

considered uncthical solicnagon or barvearry, Id. ac 171-72 (noniog that court involvemene in the norice

process is inevitable, that the courr = oo fimited oo watring passively for objecions about the manner

m o which tie consenis were obtamed.” wd thar by monitoring, pt:up:lr;uil'un and distributon of the

notice. aeourt can eusure that s dmely aceurate. and inrormatve ™)z see also Tucker v, Labor Leasing,

lne.. 872 FL Sapp. U1, 949-50 (MDD, Fla. 1994) (considering, but ulimarely declinimg, o sancrion

1
plainitfs counsel for communteating wirh potential phunntts before courr-supervised noriee). Finally,

“Courr awmborizznon of nonce serves dhe legtimate goal of avotding o mulaplicare of duplicanve suus

ad sernng cutolt dates to expedite dispositon of the acrion.”™ Hotfmann-la Roche Tne, 495 LS w

172, For che iollowing reasons, 11 is appropeeie o allow M Scries cimployees 1o choose (o parnicipaie

in this hiegganon, and the Court should, rherefore, order that notice be sent to such etuplovees i order
1

o Tactlitare char participarnion.

d

Such colleative acrions onerate very difterently fromeclass actons under Fed, R Civ, Pro, 23
Inoa Rule 23 class acnon, each person wha falls within the class
detinnon s consiiveed 1o he aclass member and is bound by the
judgment, favorable or unfavonable. unless he has opted aur L Dy
contrasr.a putaive phanuff musraffirmanvely oprime a§ 216{b) acnon
by filing his wrtrten comsene wirh rhe courr in order to be comsidered o
class member and be hound bode outcome of the aetion.

Flipp v Liberty Nae'l Late dns, Coon 232 F.5d 12080 1216 (1017 Cie, 2000, Béeause of this fundamenial

ditference. rhe more stringgent requirements of Rule 23 e mapplicable ra § 216(0) collective action.

Peyva v, Buley, 125 FRAD 5120 514 (50 Washe [989). Fustheomore, “The ssmilarly struared’

requirement of 216{b) 1s more elisticand less stringent than the requiremenes found i Rule 20 fomneder)

21 o 1219 fquoranon merks and citanon omiced?,
. : )
. I

and Ruole 42 fseverance).” Hipp, 25



The dectsion wherher to allow notice muse bear iemind the pugposes of the FLSA, which 1

i
remedld siarure thar *has been construed Iberally 1o apply ro the furthest reaches consistene wirh
i . .

comgressional direcion.™ Prickert v. Dekalb Coumv, 349 A 1294, 1296 (11" Cir, 2003) (quanng

. . ' - ' , e f e e mi— . o . ' . R
Mitchell v, Lublin, MeGaughy & Assoc, 358 [N 2007 217 [19597), See also Reab v Elecirontc Arrs,

[ne. 204 1FRD. 6230627 (1), Code, 2002) (nening thar a districr court “must also consider whether

certiiication wouhlserve rthe purposes and puradve benefirs ofa collecive action under § 2160), ™ and

bl

citing rhose benefies as wlenntied i Flottman Fa Roche). As anorher districn courr noned inan ADRDLEA
i : :
case, S Allowing nenice 1o be senr o porennal claimanes serves ‘the bhroad remedial purpose” of the

VA and s ikely teoprevent amuiiphicry ol saiss Towould be anomalous for Congress to provide

a class acton remedy, and, ar the sune tme. reqguice that o class acnons existence be hidden (rom
: .

potenrial class members.”™ Allen v, Marshall Field & Co. 93 1R 438442 (NI 1982). Indeed.

|

as the diserier coure noted i Jackson v NV Telephone Co., 165 LRI A29 45T (SIDNGY l‘-)“).‘i),

natice, by isclf serves an importane purposc onder § 246 *Noice plays an imporrant role in ficilitaring,

a collective action and furthering ADEA s remedial purpose.™ :
' I
3. I'his motion should be evaluated uader the liberal notice-stage standard. -

Under 29 LES.CO§ 216(D). the only requirement for maintuning 2 colleetive action is vhar the

emplovees he “simtlarly siraeed.™ a0 term which tinds oo defimdon in the starurory scheine.
i

Nonctheless, vartoas courts have oftered guidance on rehis ssuc. l,iniﬁ_:n.nl'\'. such courts note tha

stimlarly sicuared 15 o a difficulr burden for a plannft, The Tenrh Circuir has endorsed an “ad hoc
' ]

twotiered approach” sonderesmiming whether pavties are r‘-\mil-.\'.'l_‘.'-r;ir'.r.\'i\':d such thar the case -:;'.'.n

procecd as o collective action. See Thicssen v, General Electrie Capual Corp., 267 15.3d 1095 1 1022003,
. — .

|
LTOS (100 Cir, 2001). Under this approach,
. . .o . . - '. . -
aovourr epictly makes an mital Tnotee stmge” determinaion ol
whether plunnffs are “similarly sitoaed.”™ 00 T doing sl a0 courr
i .
|

14



requires nothinge maore than substneal allegarions thar rlhu putative
clads members were together the victims of a single decision, policy, or
[11;}1;1. ... At the conelusion of diseov ery (ofien prompted By a2 motion
tov decerniiy), the courr then makes a sceond determination, uilizing o
Sll'ié;lL'l' standacd of “similardy siiuared.”” During this “sceond stage”
analvsis, a coure reviews several factors, including (13 disparare facral
and emplovment serungs of the mdividual platnrirts: (23 the vartons
delenses available 1o defendant whicl appear ro be individual 1o cach
pl;linrih": {3 fwirness wnck procedural considerations: and (1) whether
|11:1ii11tifrs made the filings reguized by the ADEA before institunng suie.”

Tl TT02-003: gee adser . oot TTOS {nermg thar =

alrouablv, the f Ao approach s the hest ol the threc
o . . .
1

;l]1}11'll:ltl1UF cutlined because i 1s nor ried ro the Rule 23 srandards=;,

Alrhough approximately 47 employees have already opred in ro this lwsuir, this-metion s
+

{

plainby 1o be evaluared under the “natice siuge™ standaed. To dutre, no court-approved nonce has been
sen o any porental cliss members. and rhis Coure has nor ver determined the propricy of the

proposed class. Tndeed, this morion is aimed ar achieving condirional class certification so that such

notice may be sent! More imporrandy however, discovery in this case is only in s infancey. "Although
Platnriff served the Cirv of Albuquerque wirh s first rotnd of written discovery requests on October

502005, the Ciry mlll\-' provided its answers to Plunttts firse interrogaiories on December 9, 2005, and

did net provide documents as pare of that response, But instead allowed Plaintff o inspecr those

docunmenis, Novdepositons have heen siken, althoueh several are corrently eine scheduled. Because
[ ) 5

o court-approved nosee of this lawsair has been seni, no class has been cenified, and discovery has
| _f
norbeen complered, this monon should he evaluated under the “notice stage™ sndard under Thicsse

Cnee notice has bheen seat o the pooposed classs other emplovees have opred in o the owsain and

discovery has heencomplered, this Courrcan make wn informed decision whether and how the case ean

* Although Thiessen (and Hottman-taRoce) were ADEA cases, they are recomized
precedent tor 21H6{bY ecolleenve actiions under the FLEA beeause rthe AL simply ;lLlr;]ﬂud I
reference the collective acten procedure From g 2160b) of the FLSAD See'Hotfman-LaRoche, 493
LS, ar 16T-GR, '

i
1
!



i
i
_ | : :
procecd o wial onca collecrve basis,
C. At this notice stage of the proceedings, Plamntitf has made more than the
requisite showing that the membets of the class are si]mil;lrl_\-' situated.
1

Plaindiff™s burden o establish thar other employees are Ssimilacly sireared™ is a0 lighe one,

particulardy so e chis notiee stage. bo Mooney v. Arameo Servs. Co. 54 .34 1207, 1215314 (3% Cire

1995), the Fifth Cirewir noted that “Ar the notice stage, the disrrict conrt makes a decision—usually
hased on the pleadings and any atfidavies which have heen submitied—whether notice-of the action

should he otven o porennal elass members, Becanse the court has mintmal evidence, this derermination
3 ]
i

i made using a fairly lenienr standard, and rypically resulis in Ccondiuonal certification” of a
I : '

. ' - . K r VoS : B 1
representianve cliss.” See also id. ae 1214 08 (*Ar the notice stage, courts appeat 1o require norhing,

more than substantial alleganions that the putitive class members were rogerher the vicrims of a single

decision, poliey, or plan . .7 dguoranon marks and citatton omieedy); Rocbuck v Hudson Valley
| ) . . LN

Farms, lne., 239 FoSupp. ZAd 2340 23R 0DANCY. 2002) (o that plamudfs need only make a “maodest
factual showing™ of a common policy or plan, need only deseribe the porenaal class “within reasonable
Imits™ and provide “some factaal basis from which the cowrr can derermine af similarly sicuated

parenrial plainatts exist”): Camp v The Progressive Corp., 2002 W, 3]4‘):(:(:(”, P4 (150D, La. Now, 8,

20023 The eases in which comditonal certficarrom has been granted o upheld are ¢lear thar the

Sstmilarly sitoated” siandard av this [norice] siage is Awdent, plainutfs burden is nor heavy. the evidence

|
needed i mimimal, and the existence of some variatons berween porental claimanis is #os dererminarive
i _ : _ )

. . P -
of lack of similarird.™), :

Arthis stape, Plainnifs are non required o conclusively prove that the proposed class is simalardy

siruared for the conrr condinonally certifv rhe class and facilitne neice. *The inquire ar rhe inception
of the lawsuit 13 less sreingent than the ulimae dererminanon thar the class 1= properly constirured.
Even if plamnfis” chims turn ourio he meniress org in facr, all the plamaffs carn ow nor o be sinalarky

i . . . ’

-16- ' !



sined. nonficaion ac s sage, rarher than after further discovery, may enable more, etficiene
i
. . . . . . - ' 1 . . . . -
resolinon of the vaderlving ssues mthis cese” Jackson v N Telephone G 163 1R, 429 431

SCDINDYLTD95) (quormion marks and cirarion onied). See also i, (Unoting thar at the preliminary

notce siage, " plaindffs are only required to demonstrare a femnl nesus that suppoetsa findmg, tha ghey

and porenrial plaineffs rogether were rthe vieims of o commaon policy or plan that violued the k™).
- - . - . . - i . - . ) .
Further, speatic evidence inthe for ol adoussible affidavis or admissions s not required.
Fadeed. cequiring definiive proot ol similarly sicoated plaintiffs ar rhis stage would impose on plainutts
the “chicken and epg imbe™ rejected by the distrier court in Sperling, by which “1he class could only
noty all s members o gather togerher after nhad garhered ogether all s members.”™ Sperling v

Hlofiman-La Reoche, Tne, TES AR SU20406 (DN T988) affd, 862 1.2d 439 (3d Cir, 1988), artd,

1
d93 LIS 165 (1989 Moreover, “the Court {need] not [hold] arthis ume .o chat all members of the
/ .

porential elass whowtll e sent notiees age, i fact silarty stmated o Phunnffs.” Belcher v, Shoney's

Lye., 027 FLSuppe 2490 25100, Tenn. 2RI semphasis acdeds.
' L]
The Court s ot required ar this poing 1o make a conclusive facrual dererminaion thae all

i
potenual planefis aven Bree similarly stuared: thac inguire under Thiessen is reserved for another day.

See Brown v Money Tree Mongage, Ine., 222 FRUD, 676, 682 (1. I\';u!. 2004) (*I'Fhe courr will

exunne the mdividual plimaits” disparoce tacrual and emploviment serrings, as well as the virious

detenses available to the defendane which appear o be individual o each plindff during, the second
| .

stage” analyais after the close of discovery,”™ See also Edelen v, Shonee's Tue., 4 WH Cases 2d (BNA)

R0, ISTNLDL Tenne March 260 TUORY foorme than some courts allow nonice “hased solely upon
allegaions i the complaine of class-wide legal practices.” and thar the *Court is not holding ar this

rime, however, thac adl members of the potenrial cliss who will be sent notces are, in fact, siuladv

sitiated 1o Phanriffs ™.



Further, av this stage, the Cour s noe wennke o dererminanon on the menits of the plamnits’
i
1

clams. See Rochueh v Hludson Valley Farms, e, 239 7 Supp. 234 238 (DN 2002) (A cour

i
should nor evaluate the mertts of plunntts” claim in derermining whether class notice is warranted.™).

I maer, i Perer v Radioshack Corp., 2003 WL 21372407, (NG T June 13, 2003), 1he coun

cranted minal certiicanon and class nonee despiie “grave concerns™ that the porential plainnffs were
1

likely exemprunder the FESAL Addivionally, any differences in the situation of porential plamriffs which

reine solely o thetr dismges arce not relevant ar this stee of the analbvsis, See Renby v Uleetronie A,

|
e, 21 FRUDL G230 628 (D, Calo, 2002) S Generally, damages <hould nir be considered in issuing

||nri(::-."_).

Plamnff has mer s luntted burden o establish thar all M-Series emplovees currenrly classified

- - 1
as exempr are Ssimiiarly siroared™ 1o Planoit and should be afforded court-approved notice of this

i
. 1 . . . - - . . T
actton and an opporrmry ro opt i, Specifically, those eoployees are simudarly struared because the Cire

irselErreans them simtarly based on dherr similar joly duiies, because rthose emplovees” exempt status was
1 ° HE

derermined through one cenemlized studyoand hecause Ciy has raken the posiion m orher hgation

that us emploveesiexempr stus should be resolved inthis hirigaton. For those reasons, this Coure
. H [n 1 L

should grant conditional cerniticanon ot the ciass and facilitate notee ro M Series emploveesclassified
’ i

as exempt. Furthermore, beciuse the expertence of several opran plamniiifs show char the Ciy s ados
. - - . .
deprived M-Scries emplovees classited as pon-exmempt’of overtime, nosice should be sent ro rhose

cmployvees as well Graneng the astanr maogon for cotrt-supervised norice would henefir this Coun
as well, by allowing i ro contrel the notce procedure, the deitnition of the class, o cut-of i dané for

apring i, and an orderly joinder of the parties.”™ Boanilla v, Las Vegas Cigar Co. 61 . Supp. 2d. 1129,
fderly
H - I

TEA7 710 New, 19993, II

| -Is-



1. Similarky sitvated with respect 1o job duties.

Class members are found 1o he similady situated when they have the same emplover ane sulsject
1

tor the same couploves practices, and the same merhod o ealeulation of wages owed. See Hasken v, Cire
of Fowsville, 215 l":.l{.l:). 280,282 (WL DL N 2003 T chis case, there is no more conclusive evidence
that M-Seres emplovees are all “simlacly siuaied™ than the tace thar the }.:il'\-' of Albuguerque rrears
them so. As nr_nu-\lj above, the Cire isell prouped these emplovees ingo the M-Series according o is

unifted classification planand based on therr quasi-managerial duties, Becanse of this quasi-managrernal
i

Jure, the FESA stwus of most 0 norall, members of the M-Series will e derermined by the regularions

detfining the exceewive whire-collar exemprnon. See 29 CURC§ 541100 (2003),
i
!

Furthermore, nnder Ciry erdinances and charrer. che Mot Svstem is adminisiered by the Chiel

Admimsrrive Ofticer, who has delegared 1o the Mluman Resources Office the responsibily 1o

maintain the (.'l:lsriir"llc:lrinu system upon which all M-Series eimployvees” job dunes ave based. Under tha

Merit Sysrem (_h'di::mm:c. the Cins Chieb Adnministeative Otficer has the responsibility to oversee the

system and o vst:tlirlish Rules and Repgulinons o implement the Ordinance. See Abg. Ord, § 3-1-3

(cequirmg the Direcior of Fluman Resources to prepare. install, and maimeain a classificavion plan hased
|

on the duties, authdre, and responsibiliy of positions in the ary service™): see also Rule 600 0f the

Civ's Personned l;{uius and Regulinons (“The Human Resources Deparrment will marcain
classiiicatien plan l;\:tsul on duties, authoriy, responsibilities and required qualificanions of CI'.!RSihL'.l[
positons i the Cll_\'j service.). Pursuant o thar direerive, the Ciy arself has determined that M-sScries
cmplovees are simularly sitnated enough o be classiied i dhe same emplovimens group. :

Addinonalli, most of the M-Series emplovees are members of the hargaining unit represetivd

by Lowal 3022 and as such are “simnlaels sieaared™ cnongh tor the unit 1o he “appropriare”™ under

AMbuguerque’s Labor-NManagemenr Relarions Ordinancee. See Aby. Ord. 6 3-2-80383 frequiring barvgaining:

-1u-



unis e be Sesmablished By vocaiomal groupings sich s bloe eollur, minntennnee. whire collae or
i

. . 1 ' .

aven as to wherher they have tradidgonally heen me these

professional. with jeonsiderasion heing ¢

srouptngs” ) see also Al Ordl § 53 2280 (dircaring the Labor Board, in making the deteeminacon of

appropriateness. is dieected o constder: ™ iwhether the cane empiovees have the same condinons ol

cplovinenowhichapply uniquely wovhem: () fafhether the ety ciaplovees have oty af iniervese
i _ k . b

and (3) [hlow the public interest mighi hest be served in derermination of the bargaining unic.”). Alse,

heeause those emplovees in the bargaining unie are governed by the sime Collective Bargaming,
i _ :

Agrecment, the are subject to vieruadly idenrical terms and condiions of emaplovinent. As naoved, most
¥ : .

of rhe M-Series emplovees who are nor members o the hargainmg; urr are excluded because they are

' i - - © e . . . 1 - - -
constdered by the Cin e be “conidenrial™ canplovees. Thus, the mere et of ther exelusion froam the
Linir does not establish rhar rhey are no “similarly siniated™ under the FLSA standard.

Finallv, thar other 8Sevies ciaplovees i vanous chssificanons in varous deparmment have

already opred-in 1o e htigarion shows that other similarly situared employees wirhin the elass exisr,

See Tackson v ALY T elephone Con, 163 15 R, 429,432 (S.DNNL1995) (nonng thar “experiences of

other emplovees may well be probuive of the exisrence vel non of o diseriminarore policy™ guoung

Frank v, Capial Ciigs Communicanong, Tne., 88 FRUD. 674 6760 (SN U198 (Haighe, 1)), Beciuse
such emplovees espst this court should direet nonce o all cenplovees to permie them ro oprin to rthis

lawesutr and obeaan the benetits of a collecrve acton.

2. Victim of single decision, policy, or plan.
Uhe similarnty between M-Scries emplovees mis-classified as exemptis parnculaely seeong. Here,

hecause rhe FLRA sts of M-Series emplovees was derermined exclusively through one poorly-

munaged study, thase eniplovees “were rogether rhe vietims of o single decision, poliey, or plan. and

for thar additionaliceason should be atforded norice of this linganon, See Barron v, Henry Conny

“-



. !
Schonld System, 2217 Supps 2d 1096, 1103 D4 LD Al 2003) (noung, char under Eleventh Circune
precedent. a plaintdf may rely cither on aspecific anified policy o similariny in ol ritdes or ocher
[ a '
aspects ot emplovmentin order to establish char chose emplovees are similarly struared ander the FLS A
8 | .

- . e . - . | f A .
Dyeapite bemg i ditterent depariments their FLSA starus was non derermined by different supervisors

o department heads, hur eather by this one srady, _ '
|
Thus, this case difiers mackedly from Mooney, an ADEA case where the courr denied

cernticarion, in part, because " [ijn contrast 1o the cases relied upon by Plaumifts, wherein ithe common

1
thread unifving Plunulfs” clams was a companyv-wide action exeeuted by arelnively small number ool
supervisors warhin o shot ume period, e insianr case w appears that the “elections for mndividual
i

terminatieons were nede by hundreds of ditferenr supervisors m o separate departments with differing,
constriunts and objectives © 00T B RS o 12150 I he Gy deselt \'w\}'t:d the starus of M-Senes

cmplovees dererminable i one single stady, then rhere can be no doubt dhae M-Series empleyees
' | : : _ ;
:
mschassitied as exemprunder the FLSA wre similarly sitwied enough e Tidgate thar question-in o single

acton. _ s !
In cases such as rthis one, where an émplovee alleges thar he or she is improperly classified as
| : : ! B

exempt uncder the FLSACcourts otten allow notice under § 216005 1o ather eonployvees also classified as

exemnpt, See Kape v, Gage Merchandising Seovs. Ine, 138 FFosupp. 2d 2020215 (D, Mass, 2000 (*he
record thus suggest that the Defendants had o policy o ireaning ar leasi some of o diserewe class of

i . .
cmplovees o oas exempr from the FLSA avernime requiremients, That showing is sufficienr forirhis

Court re derermine rhat a sinularly siaated” group of potental emplovees exists given the adopred
| : - g : c

lentenr standard for court-factliared notice.™.

3o The City's position in other litigation, ) .

i
i anocherlease currently pending againse i1, Chavez v. City of Albuguerque, No 02-0V 2562

1
'

21-
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T AT e e Shjeeted arpact o the plonmTs msempero aménid the éomplane v include clanms

: . - ) - SAmme e I | o
A cerrnin emplovees woee misclisstedas ciempe s et of dhueioment e Clee coutended o

[

here s alvendy Toagineon pending mehis disarier witich rmses the s of exempt starns ol several ofF

. - : T v
the Cins b elissificnons” citing oo cases pee Deiomdants Olpposition 1o AMinority Mannes
Memon o vmend Uleomphont e Nog =0T SL20P e Nl TS e a0 flerconver, the € argiied,

!

S menry Plunnte " vebis are aleeadys Berse protecied n thes orher case, which e e free raogom. ind

)
i

atticndintent af che eonmplietat i this case i ot necessane aegive them a b

1
at 6. Civen that the iy Ans raken 1he posimion mother luganon thal the esempr stis o it
. .. ° - - l . - .~ -
i

empioyees shoudd nor be ligoed dicre heaiuse of this caseoe should notbe heard o domplanha

those emplovers be piven nonee and e oppeertenin oo this hoganon.

i .'
4. Different job tities unimporuine :

Garvert those oot stmtlasates boerween enpiondos i the MeSeries and dhe stnzde Jeetsio,

pedtey o prero which thev swere subieceed, the Vet i the Mesenes cmplovees whoage parc o the.

sevn toce cherr clums.” Ll

a0t i . e
[nm_-:na.\l clis fodd u vueeoe of b nites dowes e preclude <enidmi notice $o dose cmployees or -

provecding on o coflecnve hasisc by Realive v Ark Resmurgnr Gorpe 7 FL Snmpe 2d 3508 i D NY
- . A i . [

(0 rhe diseret conrt mahostzed norice o broed cads of vimploseas ar frreen of detendants
- ' ! . i

! s :

resraurants where the nomed plonndls worked w s restiueants wineh “hear different numes Gind-

! .
: t § _
teature ditferent menns apd anmospheres ™ nd where plaintiffs “have colleciively beld o variery of joh

- . . \ - 3

posteons e the rescreesms, macluding, watres, poctes dshwasher, conk backsater bareender, runner,

przza maker, bhushov and secuees maed” LW ar AW Ty heddhinee e conrr noved thar s

h

Ceernving the propesed cliss ondy tor noniee wnd discowert porposes.” and was teon Tholdios ac

ne tharadl members oF the proposed chass wheoed be sent neices are, in Guer, seotlaelye Seraand e

plunret Ll ar S shouid furdver diseesors show chac ey are net amilivel —sirnared, the Gooen Svas
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: . | .
prepared ot decertify the class, or divide the class into subgroups, if appropriate.” Id.: see also Garza

v Clicapo UransicAutch,, 2000 WL 303036 NI L Mie 8. 20013 -'f.s;‘l':lm"in;_: nettee o emplovees in

various posittons, ncluding motomen, swirchmen, ilaigmen and rowermen based ona fatlure o pav for

all of chetr required tauning beeause plinutfs demonstzted “u sukficienr I';rlclunl nexus herween their
i ST :
sttuation and the situaton of other carrent and former ik cmplovees™).

similagly, in T Harrdson v, Enterprise Rent-a Carc 4 WH Cases 2d (BNA) 1339 0MD. Fla fuly
' . ! :
I, 19498), the court granted plamnifs” moton o faalinte notice ro a natonwide class off Management
: . :
Assismants, Toso domyg, the court rejected the defendants argument that the “range of duties™
i .
performed by those emplovees was “roo wide and roo varied for the members of such a class 1o be
simibarly sttoated™ by noting thar “ift would seem, though thar Defendantg demand oo much of the
|

standad, at lease ar this stage.”  Idac 134 frurther noang thar the standad ar rhe notiee shage s a
: . | :
lenient one and “the facr that subsequent discovery may prove that the original plintifts and the opt-in
i
pluntifts are nor, after all, similarly situated” does not waork agunse the original deasion o faciliate

notice.™). Indeed, in Moss v, Crawtord & Co., 201 1R, 308410 (WD, Penn. 2000, the districe court
1

. - - |
refused 1o decernity the class ar the second stage based on detendant’s argument thar the emplovees swho

had opred n had differen “job duties, geovraphic assicnments, and hourly billing cates,” hecause “each
] I wLogli] s X g

I . .
of rthe phiidffs asscetjed) a common clim: Le thar jdefendant] violared the FLSA by failing 1o

compensare them wirh overtime wages. . .
I decrding 1o allow nouce 1o other emplovees moan FLSA exemprion case, the districr court

i Hottman v Shareo, Ine s WH Cases 2d (BNAG 335, 346 (S DUINLY. Oer, 230 1997), nored dhar in

contrast to cases which denied nouce “hased on rthe total dearth of factual suppor for the planniffs
allegations of widespread wrongdomge,” the planuffs m rhar ease had established a “facrual nesus”
hetween therr situarion and the sirmaoon ot other penenoad planetts. Here, despire the Tack of complere
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coltirena nﬂ,")fn e rched pon b rhe G e CotvtneTidse poed G0 cretie s o proup foenen
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eretnpi enpreveeswogoare deprved G overimes The et of e barer need for sabdiisaonn, hosvever,
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s v Bearnon the devrstos to conndimoenalle certde the hroader class amd Geilisare metive, See Bahan-

i
1
.

v M rcker Silireognd o, 20N TSRS T O A, 240 2000 Censphaerang e the coueraae

fse only S aonice wd discon oy purposessrhan oo determinancasoas being made

vernfuig e

the peorennal planrdis are, i facy snndiarks stiouaed Db shdanded disdoveny revesd that thes wee now e

conrt could e devertadd the chessor divade dhe cliss into s

3

sups.aned shat U frfesert amon GF this e

i
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D. PLimtTs proposed notice and natice plan s appeopriate. iy
PransttCantahes boevero us Exhibar Lapropesat wonee, panerned aiten the e :ll"g::'!-.’l cd Indihe

. iq

Conrs e Reaiy v, Flecironie Aess Tene 28V R Q230627 100, Calo, 2002 Care was tiken o ond
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i e impressieont that the congt endeesed the PhamarCs posinton e o prosenu the case ura neetanl
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munser. Fiefendant bears the burden o essblishing shar PlainssTs proposed nonee s inapproprane,
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" : o g
fbetvmdats] v reworse Inhasintt s notitcson Terrer sbeene o enlorabde obyeeron 1o misslending,
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language. ™). Because of than burden, and because the proposed noncee was patterned afier the notee

approved i Reals, Phamort will wain o respond to Detendant™s objeern mis to the form ar the noviee.

Ihe proposed norice deflines the class as: " Al currenoand former *M-Scries™ emplovees ol the
! N [l .

;

Carv el .\”_)LIL]'\IL'KL]I.!M.: e Oy whe were either (1 classified as "l':".}'.(.'.l]]?pr“ under the FLSA o '(2)
wha, although (?l:l.\:f\'ii_IULl “Nonezempr,” were nonctheless du};ri\'c-d al avernime pay, whe waorked For
the Gy tron June 302002 00 he presear i who did. onvar leass (.il](.:H(.‘L':lhill a during e mme frame,
work m exeess of hm\ hours aoweck withour 1'ccui\'in‘1:1 time-and a hall'compensarion for alt hours over

. . . - I . -
forne,™ Beeause the €y has demed overnme 1o some opt-in plainafls wheo were clssified as non-

;
. . . -
exempt. the notcershould he sent rooall M-Sertes eimplovees, whether classificd as exempr or von-
| ! X vmy _

cxemprunder the I] AL Beaanse Pl has aileged sowtlitul violation and beeause thar dererminarion
ts wlumaiely one ui'i tact for the jury. notice should go ourto all emph )_\"Lf(lh';('ll‘l!')]!l'\'l.:d by deiendant n
the proposed ul:lss.:_u v nme n the three vears prior tothe Gling of this ceinmplnml. See Banksion v,
.\'l;m:nl; Hlines, {2 | 324901253 (7 Clr 1995) (*Wis the juny's provinee fo decide which limil:uif_-'ns

putiod, twoar three vears apphes in ighe of the pluanrrfs” evidence rharthe detendants acred willfully.™)
As indicated in the proposed norice, recipients of the norice would be required to reurn the ot

i forn teccounsel tor Plammntfs in sutTeciene oime tocallea counsel mofile the opr-ms warhin 990 days oi

the mailing of the inonce. Through this monon, Phinaft requeses thanthe Courr issue an order
; : _
approving the form of the proposed noice id requirmg: the Cirv 1o provide Phinntts counsel a hse
i
(i clecrronie format) of all carrene and iormer M-Series eplovees who worked for the Cie e any
. ’ 1 T ' -I‘ ’

point since lune 3, .'_"'It_JHZ. Plainitfs cownsel will then prepace the m:nilin;;. A s expense, and 'rii'_\-'igrlu'
! | p

Courr and rhe pariies or the date of malng, which will then generre the deadiine for filing up.'%: n
' ' : B

certticares. 1-‘[-.1imi{l'1' espectiully subiaus that thas lpi't wedure will allow this Court o approprinely
!

“eontrol the notce procedure, the deiinion ot the class.acat-off dace For opeing in, and an ordérly




joinder of the parnies.”™ Bonilla v Las Vegas Crgar Co. 61 1 Supp. 2d. l'iz”. FLA7 (D) Nev. 12949,

Iv. Conclusion ' . ;

o . . ! : .
For the foregoing reasons, Plumittl respecrtully requests that this courr gran the motion,

[ | o :

condinemally cerrify the class for nonce and discovery purpuoses, approve the torm o the class-nonce
: . f

provided, require Defendanr o provide the names, address, and emadl address ol all porential plainrifts
; :
I .

so ndentified ro I’Iiumlif i electronie tormar, and approve rhe norice and opt-in plan suggested by
Planuff. |
I
. I _ o )
Dared: December 20, 2003 Respectiully submirred,
I
[

420 Weneal- Ave. SW. Sutie 210
Albuquerque, N 87102
(3073 2441200
AAttarniey por fl'!'( unlifj
Fhereby cernfy that this 20th day of !
December, 2005, 2 rrae and correct copy |

ot the Taregoing pleading was served upon

.
the followmg via tirst-class U0S, nnail: |
Paula 1. Forney . : |
Asststant Cine Arrorney |

[0, Bhaox 22408 | -
Albuquerque, NAM RT3 . ) '
{3115 TOR- 4500 |

Aetorney por Dejerdion .' b

! I | -;

Paul Livingston . . .

PO Box 250 : ! ;

Placitas, NM 87043

i A ainifly :

/] ;f

|
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