i‘ ) .
| i Jo
IN THE UNITED STATES DISTRICT COUR%:J'&H 31 P 247
FOR THE DISTRICT OF NEW MEXICO bLu $eh ELUUERQUE
LYNN BUCK, et al., |
Plaintiffs, :

V. NO. CIV 04-1000 JP/DJS
CITY OF ALBUQUERQUE, ¢t al.
Defendants.,

DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT
No. II: DISMISSAL OF PLAINTIFFS’ § 1983 WRONGFUL SEIZURE
AND ARREST, EXCESSIVE FORCE, FIRST AMENDMENT, RETALIATORY
PROSECUTION, MALICIOUS PROSECUTION AND STATE LAW FALSE
IMPRISONMENT, BATTERY, AND MALICIOUS ABUSE OF PROCESS CLAIMS

Defendants, City of Albuquerque, Mayor Martin CHavcz, Nick Bakas, Gilbert Gallegos and

- Ray Schultz, through their attorney, Deputy City Attorney Kathryn C. I!,evy, and Defendants,
Raymond DeFrates, Michael Fisher, James Leroy Fox, Nicholas Gonzales, Al.len S. Hancock, Steven
Hill, Charles Lopez, Daniel Mageterri, James Montoya, Shawn O'Connell, P%ablo Padilla, and James
Perdue, through their attorneys Robles, Rael & Anaya, P.C. (Luis Robles,: Esq.) and pursuant to
Fed R.Civ.P. 56 and D.N.M.LR-Civ. 56, state the following for their Motic:m for Partial Summary
Judgment No. II: Dismissal of Plaintiffs’ § 1983 Wrongful Seizure and Airrest, Excessive Force,

First Amendment, Retaliatory Prosecution, Malicious Prosecution and State Law False

Imprisonment, Battery, and Malicious Abuse of Process Claims:'

! As allowed by D.N.M.LR-Civ. 7.7, Defendants combined this Motion with the
memorandum in support thereof. As required by D.N.M.LR-Civ. 7.1(a), Dcfendants mailed a letter

to Plaintiffs’ counsel on January 27, 2006, to determine whether they concm'red with or opposed this ~
(continued...)
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UNDISPUTED MATERIAL FACTS

In the present case, there is no genuine issue of material fact, and Delfcndams are entitled to
partial summary judgment as a matter of law. The undisputed material facts are as follows:

1. Defendants hereby incorporate by reference the undisputed facts set forth in
Defendants’ Motion for Partial Summary Judgment No. I: Dismissal of Plaintiffs’ Official Capacity
Claims against Chavez, Bakas, Gallegos, and Schultz, Undisputed Material Facts, Nos. 1-79
(hereinafter referred to as “MPSJ No. I”). See Fed. R. Civ. P. 10(c) (édoption by reference;
exhibits); D.N.M.LR-Civ. 10.7 (Non-Duplication of Ex}ﬁbits). I

2. Defendants hereby incorporate by reference the undisputed facts set forth in Motion
for Partial Summary Judgment No. IlI: Dismissal of Plaintiffs’ Municipal Liability (Policies,
Customs, Patterns, and Practices), Failure To Train, Sl;pervisory Liability; Injunctive Relief, and
Respondeat Superior Claims, Undisputed Material Facts, Nos. 1-18 (he.;'einaﬁer referred to as
“MPSJ No. III”). See Fed. R. Civ. P. 10(c); D.N.M.LR-Civ. 10.7.

L THERE IS NO ADMISSIBLE EVIDENCE WHICH SUPfORTS PLAINTIFFS

INDIVIDUAL LIABILITY CLAIMS AGAINST HIGH RANKING CITY OFFICIALS

FOR THEIR ROLE IN THE MARCH 20, 2003 PROTEST.

3. There is no admissible evidence which shows that Mayor Mlart.in Chavez personally
participated in the decision making and actions taken by thé APD ofﬁcefs who responded to the

March 20, 2003 protest.

4, There is no admissible evidence which shows that Deputy Chief Administrative

! (...continued)

motion. Plaintiffs’ counsel did not concur with this motion,
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Officer for Public Safety, Nick Bakas, personally participated in the decision making and actions
taken by the APD officers who responded to the March 20, 2003 protest.
5. There is no admissible evidence which shows that Chief Gilbefrt Gallegos personally

participated in the decision making and actions taken by the APD officers ;who responded to the

March 20, 2003 protest. '

IL THE USE OF PEPPER/OC SPRAY AND TEAR GAS AGAINST THE"
PROTESTORS. : '

6. The protestors did not obtain a parade permit from the City'_of Albuquerque. See
Affidavit of Steven Hill, Charles Lopez, and Allen S. Hancock. 9§ 83, wh;‘chf is attached hereto as
Exhibit A; Affidavit of Michael Fisher and James Perdue, ¥ 84, which is aﬂa;ched hereto us Exhibit
B; 4 ﬁ:‘dai-‘it of Raymond Schultz, Raymond DeFrates, James Leroy Fox, Nichplas Gonzales, quniel
Mageterri, James Montoya, Shawn O ‘Connell, and Pablo Padilla, 1. 85, whid; is artached as Exﬁ_iibit
A to Defendanis’ Motion for Partial Summary Judgment No. I Dismissal of Plaintiffs’ Oﬂitcial

i
Capacity Claims Against Chavez, Bakas, Gallegos, and Schultz (hereinafier referred to as “MPSJ

No. I"). |
7. The protestors marched onto Central, Ave. and surrounding séwets without a parade
permit. See Exhibit A, § 86, Exhibit B, § 85; MPSJ No. I, Exhibit A, 9 6. /
8 None”of the Defendant Officers participated in the decision fo use tear gas, pepper
spray, or OC spray against the protestors who were located at the intersection of Central, Ave, and
University, Blvd. See Exhibit 4, § 87; Exhibit B, Y 86; MPSJ No. I, Exhibit A, 187

9. None of the Defendant Officers used tear gas, pepper spray, ofr OC spray against the

protestors who were located at the intersection of Central, Ave. and University, Blvd. See Exhibit
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A, 88, Exhibit B, § 87: MPSJ No. 1, Exhibit 4, ¥ §8.

10. After the march departed the intersection of Central, Ave. :a.nd University, Blvd.,

approximately 400-600 protestors gathered in the middle of and in the area imfmediately surrounding
the intersection of Central, Ave. and Cornell, Dr. See Exhibir 4. § 89; Exh;'bit B. 9 88 MPS.J No.
I Exhibit A, 9 89. :

11. The conduct of the protestors at the intersection of Central,;Ave. and Cornell, Dr.

disturbed the peace and quiet of the community. Chief Schultz described the factual basis for this

conclusion as follows:

Q. May [ ask you some specific questions regarding individuals who were not
part of the protest, but who were involved and spoke to you? First I’d like 1o
ask you to identify and then explain the conversation you had with any
business owners who were concerned about what the protest was doing to
their particular business. -'

A. Well, I remember specifically one of the owners -- | beheve it was two
brothers that own Saggio’s Pizza -- that came out that werc concerned about
what was going on. They wanted to know if we had any idea how long this
was going to be occurring; that because Central Avenue was blocked off and
Comell, that it was affecting his busincss. Somebody came out from the
Frontier Restaurant with those same concerns. Because I was actually at one
time blocking the front door to the Frontier Restaurant because we had
officers in a skirmish line right there on the sidewalk, and people were
coming out right behind the officers. So I was blocking that door until 1 had
another officer come over and block that door so patrons wouldn’t come out
and be right on top of the officers. Ialso had some people show up. They
said they had seen the events on the news, and they were there to help us with
the war protesters.

Q. Specifically who are you referring to”

A. There was a group of individuals. I saw this group twice. They showed up
at another protest. But they were a bunch of young men, 19 or 20 years old,
that on previous occasions said they had come from Los Lunas. And they
were there to help move the protesters. '

Q. State the concerns that that raised for you.

A. The concerns were that we had two groups that had opposing points of view.

And it was our job there to keep them separate and to make sure that it didn’t

i
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turn into that riotous situation that we were afraid could occur. And had
individuals started [ighting with cach othcr itwould have v ery qu1ckly gotten
out of control.

Q. 'To what extent, if any, were there other citizens who approached you during
the March 20™ protest to express their concerns about what was taking place
at the intersection of Cornell and Central?

A, As | stated, I was there at the corner, moving back and forth bctwcen Captain
Gonzales and the area of the Frontier. I talked to several people during the
course of the evening who were upset that the event was al]owcd to occur and
the streets were allowed to be blocked; that they wanted tolhave the same
right to move freely. And they didn’t have it because of the protesters,

. |

See Deposition of Ray Schultz. p. 100, 1. 2-p. 102, 1. 7, which is attached as Exhibit I to Motion for
Partial Summary Judgment No. III: Dismissal of Plaintiffs Municipal Liability (Policies, Customs.
Patterns, and Practices) Failure to Train, Supervisory Liability, Injunctive Relief, and Respondeat

Superior Claims, (hereinafier referred to as *MPSJ No. III").

|

12.  Hundreds of protestors remained in the middle of the intersection of Central, Ave.
and Comnell, 'Dr., violating the state statute and city ordinance whicﬁ prohibit blocking a
roadway/intersection. Indeed, Plaintiffs’ police procedures expert, Lou Reiter, testified that the

protestors who had assembled at the intersection of Central, Ave. and Cornell, Dr., had engaged in
i

an unlawful assembly: .l
Q. Based on your review of the, of the record in this particular case, and specifically
the videotapes of the incident, do you believe that the protesters on t.hc street had
engaged in an unlawful assembly?
A. Yes.
Q. Why do you believe that?
A. Well, because they were on the street, which impeded traffic, even though the
police had stopped it. The officers are in a position to declare it an unlawful
assembly. They had no right to be on the street and so, therefore, it was, in my
opinion, an unlawful assembly, and it would have been reasonable for an officer to
declare and to advise them what they could do to ensure then that they wouldn’t be
in a position to be arrested.
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See Deposition of Lou Reiter, p. 182, ll. 6-19, which is attached as Exhibiti Jto MPSJ No. 11l

13.  After the orders to clear the streets werc issued and time wa$ given to the protestors
to comply with the orders, the APD used tear gas tb disperse the prote;tors \::vho refused to leave the
intersection. See Exhibit A, 4| 94. . : :

14.  Officer Raymond DeFrates, Officer Michael Fisher, Officer James Leroy Fox, Officer
Nicholas Gonza]cs, Officer Daniel S. Mageterri,.Of’ﬁcer James Montoya, Sgt Shawn O’Cémnell,
Officer Pablo A. Padilla, and Officer James Perdue did not participate in the: decision to u;e tear gas
canisters against the protestors who were located iﬁ the middle of the intersection of Central, Ave.
and Cornell, Dr. See Exhibit B, 1 93; MPSJ No. I, Exhibit A. ] 94. |

15. Chief Gallegos, Chief Schultz, Officer DeFrates, Officer Fisher, Officer Fox, Officer
Gonzales, Officer Mageterri, Officer Montoya, Sgt. O’Connell, Officer Padilla, and Officer Perdue

did not personally use tear gas canisters against the protestors who were located in the middle of the

intersection of Central, Ave. and Cornell, Dr. See Exhibit B, § 94, MPSJ I\Ifo. I Exhibit A, 9 95.

16. By deploying tear gas canisters, Captain John Gonzales, S;gt. Steven Hill, Officer
Charles Lopez, and Officer Allen S. Hancock intended to-disperse the pr%)testors (including any
Plaintiffs) who were located in the middle of the intersection of Central, Ave. and Comcl_l, Dr. See,
Exhibit 4, § 95.

17. By deploying tear gas canisters, Captain Gonzales, Sgt. Hill, Officer Lopez, and
Officer Hancock did not intend to seize, detain, or otherwise acquire ph:ysica] control over the

protestors, including any of the Plaintiffs. See Exhibit 4, 1 96.

18.  There is no evidence which shows that Plaintiffs, Alma Rosa Silva-Banuelos,
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Christina Maya Trafton, or Curtis Trafton were located in the middle of the intersection of Central,

Ave, and Cornell, Dr. or in the area immediately surrounding this intersectio!n.

19. There is no cvidence which shows that Plaintiffs, Lane Lecl:cman, Christina Maya

Trafton, Curtis Trafton, or Nick Wechselberger were physically harmed or affected by the tear gas
|

used at the intersection of Central, Ave, and Cornel), Dr.

XIX. THE USE OF PEPPER BALL ROUNDS AGAINST THE PROTESTORS.

20.  The pepper ball launcher is commonly referred to as a peppexi' ball gun. See Exhibit
B, 7 95.

21.  The pepper ball launcher uses compressed air to deliver (;r “shoot” pepper ball
projectiles. See Exhibit B, q 96. I

22.  Pepper ball projectiles (“pepper balls”) are small plas_!tic spheres weighing

approximately 2 grams. See Exhibit B, | 97.

23.  The pepper balls contain Oleoresin Capsicum (OC) powder; commonly referred to
as “mace.” See Exhibit B, | 98. , |

24.  Pepper balls are designed to fracture into multiple pieces upoﬁ impact with a suspect
or surface. See Exhibit B, 1 99.

25.  Chief Gilbert Gallegos, Chief Ray Schultz, Captain Gonz:ales, Sgt. Hill, Officer
Lopez, Officer Hancock, Officer DeFrates, Officer Fox, Officer Gonzales, Oi’ﬁcer Mageterri, Officer
Montoya, Sgt. O’Connell, and Officer Padilla did not use pepper ball rou.m:is against the protestors

who were located in the middle of the intersection of Central, Ave. and Cornell, Dr. See MPSJ No.

1 Exhibit 4, 9 96.



-

26. In addmon to Officer Fisher and Officer Perdue other non- defendant APD ofﬁcere.
used pcppcr ball guns on Mart.h 20, 2003. See Exhlb!l‘ B ‘ Q0L

27. By usmg pepper ball rounds, Officer Flsher and Ofﬁcer Perdue intended to dlsperse_
only those protestors ( including any Plaintiffs) \\ho were locatcd in the m1ddlc of the intersection |
of Central, Ave. and Cornell. Dr. See Exhibit B, 1102

28.  Byusing pepper ball rounds, Officer F isher= and Ofﬁcer_ Perdueé: did not intend to seize,
detain, or otherwise acquire physical control over the pfdtesioré, including any of the Plaintiffs: & E
Exhibit B, § 103. | .

29 There is no evidence which shows that (-)f.ﬁcer-Perdue shot any Plaintiffs, includi-ng 3
Cmmlle Chavez and Michael Kisner, with a pepper ball rou.nd

30. Wlth the exception of Plaintiffs, Camille Chavez and Mlchael Kisner, there is no -
evidence which shows that Officer Fisher shot any of the other Plaintiffs with a pepper _ba_ll round.
XX. PLAlNT[FFS’ FIRST AMENDMENT CLAiMS. . |

31. None of the Defendant Officers’ actlons were motwated as a response to -the )
protestors’ opinions which they expressed on March 20, 2003. See Exhlbtm 1[ 99; Exhibit B, 1.104;
MPSJ No. I, Exhibit 4, 1 98.

32, None of the Defendant Officers’ actions' weré’ n-lotivated. as a response .t.o“the
protestors’ opposition against the U.S. war against Iraq. See Exhibit 4, | E10(); Exhzb:tB,ﬂIOS .
MPSJ No. I, Exhibit"A 199. o :

33.  None of the Defendant Officers’ actions were rnotivated as a:response to the Yarious '

statements that the protestors directed to the officers. See Exhibit A, N101; Exhibit B I 06MPSJ .



No. I, Exhibit 4, 1 100. :

I
34.  The Defendant Officers’ actions were motivated solely by their duty to enforce the

laws of the State of New Mexico and the Ordinances of the City ofAlbuquérque. See Exhibit A,

102; Exhibit B, { 107, MPSJ No. I, Exhibit A, Y 101.

LEGAL ARGUMENT

In their First Amended Complaint. Plaintiffs allege false impri:sonmcnt, battery, and

malicious abuse of process claims against all Defendant Officers” and the City of Albuquerque. See

Complaint for Infunctive Relief, Declaratory Reliefand for Damages Caused ib_v Deprivation of Civil
Rights and Tortious Conduct, Counts 1, I, & III (filed on January 10, ;2005) [Docket No. 1]
(hereinafter referredto as “Complaint ). Plaintiffs also brought Section 198:3 wrongful seizure and
arrest, excessive force, suppression of their rights to freedom of expression and assembly, retaliatory
prosecution, and malicious prosecution claims against all Defendant Off;cers. See Complaint,
Counts IV, V. V1, VII, & VIII :

Even when the evidence is viewed in the light most favorable to Plaintiffs, this Court should

dismiss Plaintiffs’ Section 1983 and state law claims against Defendant Officers. With the exception

of those claims based on the use of tear gas and pepper ball rounds, Plaintiffs’ Section 1983 claims

z For the sake of brevity, Defendant will use the term “Defendant Officers” to refer

collectively to Defendants Chief Gilbert Gallegos, then DCOP Ray Schultz, Officer Raymond.

DeFrates, Officer Michael Fisher, Officer James Leroy Fox, Officer Nicholas Gonzales, Officer
Allen S. Hancock, Sgt. Steven Hill, Officer Charles Lopez, Officer Daniel Mageterri, Officer James
Montoya, Sgt. Shawn O’Connell, Officer Pablo Padilla, and Officer James Perdue. Please note that
Captain Gonzales is omitted from this list and that Captain Gonzales is represented by Walz &
Associates, P.C. Accordingly, this Motion does not seek relief on behalf of Captam Gonzales and
focuses exclusively on the claims against Defendant Officers.

9
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are subject to dismissal because Defendant Officers are not the officers who p;oerSOnally participated
in the actions allegedly taken against Plaintiffs. The dismissal of Plaintiﬁ‘s:’ Fourth Amendment
excessive force claim based on APD’s use of tear gas and pepper ball rounds iis proper because there
is no evidence which suggests that Defendant Officers intentionally seized ior otherwise willfully
acquired physical control over Plaintiffs. In the alternative, the cleariy established Fourth
Amendment case law does not bar Defendant Officers’ use of tear gas and pepiper ball rounds against
protestors under the facts and circumstances of this case, -entilling -Defcndm;;t Officers to qualified
immunity. |
This Court should also dismiss Plaintiffs’ First Amendment claims |:3ccause the admissible
evidence does not show that Defendants Officers’ actions were substantially r:notivatcd asaresponse
to Plaintiffs’ exercise of constitutionally protected conduct. With regard toi their state law claims,
this Court should digmiss Plaintiffs’ false imprisonment: battery, and maliu%:ious abuse of process
claims because there is no evidence which shows that Defendant Officers “CE:iuSCd“ those torts. For
these reaséns, this Court should grant Defendants’ Motion for Partial Sumrlna.ry Judgment.
L WITH THE EXCEPTION OF THOSE CLAIMS BASED ON THE USE OF TEAR
GAS AND PEPPER BALL ROUNDS, DEFENDANT OFFICERS ARE ENTITLED
TO THE DISMISSAL OF PLAINTIFFS® SECTION 1983 CLAIMS BECAUSE

DEFENDANT OFFICERS ARE NOT THE OFFICERS WHO PERSONALLY

PARTICIPATED IN THE ACTIONS ALLEGEDLY TAKEN AGAINST
PLAINTIFFS, '

“If the Court is to hold police officers personally liable for violating acitizen’s constitutional
rights, the Court nceds the evidence to provide a sound basis for concluding that the officer is the
one who violated the Constitution.” Sisneros v. City of Albuquergue, No. _Civ. 02-1035 JB/KBM,

slip op. at 14 (D.N.M. filed November 7, 2003) [Doc. No. 35] (dismissing excessive force claim

10
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against certain officers and stating that plaintiff “cannot prove, what, if anything, any of the officers
did to him.”} (citations omitted). The law is clear in the Tenth Circuit thatj “[i]ndividual liability

under §1983 must be based on personal involvement in the alleged constitutional violation.” Foote

v. Spiegel, 118 F.3d 1416, 1423 (10" Cir. 1997); Mitchell v. Maynard, 80 F.3jd 1433, 1441 (10* Cir.

1996). This is an essential element of proof. Id.; Scull v, New Mexico, 236 F .3d 588, 599 (10™ Cir.

2000) (stating that “none of the BCDC Appellees was involved in the delayi” and “[c]onsequently,

Mr. Reed has no § 1983 clai.ms against the BCDC Appellees, regardless olif the lawfulness of the
|

detention.”). Indced, it is not enough for a plaintiff to merely allege a violatiém of his constitutional

rights. Panaderia La Diana,. Inc, v. Salt Lake Citv Corp., 342 F.Supp.2d 101 3;, 1031 (D. Utah 2004).

A, THE TENTH CIRCUIT CASELAW REGARDlNd SECTION 1983's
PERSONAL PARTICIPATION REQUIREMENT. :

Consider Jenkins v. Wood, 81 F.3d 988 (10" Cir. 1996), a Ten:t.h Circuit case which
addressed a situation analogous to the one before this Court. Agents withz the Kansas Bureau of
investigation (“KBI”) and officers with the City of Topeka Police Depa:hiimnt executed a search
warrant, using a “flash bang” while making entry. Id. at 991. Upon hearing i.he commotion and not
knowing who was in his home, James Jenkins ran to grab a shotgun which% was kept down stairs.
Id. Mr. Jenkins was met by two law enforcement officers who told him to cirop the gun, get on the
floor and put his hands behind his back. Id. The officers handcuffed him fac;:e-down on the floor at
gunpoint and asked him questions about the location of his son. Id. Om; of t.he_ officers was a
member of the Topeka Police Department and the other was a KBI agent. & According to Mr,

Jenkins, the KBI agent was a slender, white man of medium height, and -in his mid-forties. Id.

Otherwise, Mr. Jenkins could not identify the agent. Id.

i
|
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Anblher.oﬁlcer met Mr. Jenkins™ wife, Lula Jcnkins, at gun point and ordered her downthe

stairs. Id. That_'ofﬁcer ordered Mrs. Jenkins to lay on thc ﬂoor ina spread-edgle position. Id. -Ms. _

Jenkins was not handcufted but was held at gunpoint prostrate on the floor for about twenty minutes.

I1d. at 992. At one-point, a second officer walked up_t_o Mrs__. J enl:ci_ns,‘p_ointed his gunat her head and
threatened to shoot her .if she did not tell him where her son:'-\'t;'ais located. lc_l_ Other than to say that
this offi cet wasa “-"real big guy . . . kind of casually drcsscd 2 Mrs Jeans could not 1dent1fy hir. - *
id. While lvmg on the floor, Mrs. Jenkins pleaded w1th ofﬂcers to let her hclp her younger daughter -
with her 1nha1er as she suffered from asthma and w as hawng 7 diffi cuIty breathmg Id. An officer told -

her “if she didn't shut her ‘goddamin mouth . he was gomg to slap the shtt out of her.’” Id.

lhe Tenth Circuit affirmed the dismissal of \flr and Mrs Jenkms excessive force clmms

against defendant, 'Agent Sabel, concluding: - =iz 7 |

the evidence is not sufficient to implicate Agent Sabel as apersona] parttcrpdnt inthe
alleged violations. First, Mr, and Mrs. Jenkins have brought forward no evidence
1nd1catmg Agent Sabel participated in the use of excessive force against them
personally . ... Though Mr. and Mrs. Jenkins have detailed some dtsturblng behavior
to support clalms of excessive force, their allegations relate to the time period when .
they were held-face-down on the floor at gunpoint'. . .. [T]here is no logical or
evidentiary support for the proposition_that Agent Sabel participated in what
happened before he came downstairs . . .... As with Agent Wood, neither Mr. nor
Mrs. Jenkins identified Agent Sabel as one of thie ofﬁcers who subjected them
personally to excessive force.

Id. at 995. In his concurring opinion, Judgé'Henrj-noted.. that the plaintiffs though possibly
wronged, could “not rely on a constitutional tort for solace ”- 1d. at 998; s_ Sh V. Fe151g 128
F.3d 80, 821 (3" Cu' 1997) (affirming district court s decmon to grant summary Judgment as
plamtlff was unable to ldent1fy which police officers were responsxble for his alleged abuse,_and _thus, '

there was no évidéntiary basis upon which the named defendants could be held Liable for the dl:leged' '

1.2 L L



violation of plaintiff's rights).

Further consider Panaderia La Diane, Inc. v. Salt Lake City Corp., 342 F.Supp.2d 1013 (D.

Utah 2004), a Utah District Court case which is also instructive. Inthat case, owners, employees and

customers of a Latino-owned business brought a §1983 action against the !city and police officers
|

stemming from the execution of a narcotics related search warrant on the premises. Id. at 1052. The

warrant was executed by at least 17 officers from the Salt Lake City Police Department and
additional officers from Davis County, the INS, the DEA and the FBL. Id. at 1016 & 1033. The

officers wore masks during the raid for safety purposes. Id. at 1033.

The plaintiffs made an effort to identify the officers who participated m the warrant execution
but were unable to match up their claims against specific officers. Id. at 1%)31. The district court
recognized that this situation created a dilemma and posed the foliowing question: “[i]f
constitutional violations occurred, why should plaintiffs have no redress simlply because the officers
who committed the violations wore masks and could not be identified?” Id. at 1032. The district

court, however, rejected the suggestion that it shift the burden to the defendmis to identify the

participants, reasoning as follows: i

If there were evidence that the identity of officers has been concealed for the purpose
of preventing suit, this approach might be appropriate.
L .

[Additionally,] [i]n a case of only one plaintiff and two defendants such an approach
might be feasible. However, in this case we have 19 plaintiffs and at least 17 Salt
Lake City officers. Inaddition, agents from Davis County, the FBI, the DEA, and the
INS participated in the raid. Moreover, each of the [defendants] likely encountered
more than one plaintiff and each plaintiff likely encountered more than one of the
defendants during the raid. It is simply impracticable to shift the burden in this case.
More important, it was made clear in the pleadings and during oral arguments that
the plaintiffs did not do cverything they could have during discovery to discover the
identities of individual officers. The plaintiffs, for example, could have deposed the

13



officers with the plaintiffs present and asked. the pic-iintiﬂ's to atternpt te identify
which officers they had contact with, Plainti{fs could also have requestcd discovery -

earher in the process. .
LI 0

In this case, there is no evidence of any policy intentionatly designed to thwart the
identification of officers for the purposc of avoiding suit. -The SWAT team does
wear masks, but this is a common practice for all SWAT teams and apparently has
safety purposes. Motcover, as was noted ubove, the court cannot say that the
plaintitfs made a suffictent attempt to identity the. cﬁ:cere mdmdu.ﬂly

. at 1032-33. Based on the foregoing, the court ymted sumimary Judgment in favor of the
defendant uffccﬁ Id. a1 1034; sge also _Hmtth__h_ﬂ__x 21, 1161‘ Supp.2d 9‘?”’ 1012 (D-Kan. 2004)
(“Iplaintifis] ﬂ“bgdd- only that {defendant officer] was presem while 1he home was"sear‘ched.—__
However, {detend'mt officer] cannot be found hable for h1s nlere presemc at their home; rnlhe

[plmnnfi"-] must show that he personally parllupaftd in Lhe search thatallegedly vmlatcd thcubaurth

Amendme._nt rights.™)."

3 In JTaylor v, Brockenbrough, 2001 WL 1632146 at *1 (E.D. :Pa 2001), the plaintiff

sued six Philadelphia police officers, alleging that one of the six officers used excessive force against ™ = - -

hira and unlawfully detained him. The officers filed 2 motion for swmmary judgment seeking
dismisgsal of plaintiff’s claim on the grounds that neither plaintitf nor any witness could identify
which of the six police officers allegedly used excessive force or unlawfully detained him. Id, at *2. .
On this set of facts, the district court granted the officess’ rotion for summary judgment, finding that” -
the plaintilf had not carried his burden of idetifying the potice officer responsible for the alleged
violations of his civil rights, Id, at *2-3. The court noted that asking the jury to decide which officer
was responsible “would be tantamount to asking it to perform gueaf-worir » and [d}eiendanis have-
the right not to be med under such circumstances.” Jd. ar 42,

Similarly, in Shilo v, City of Portiand, 2005 WL 203_3014 at * § (D. Or. 2005), plaintiffs -~
alleged that they wete subjected to excessive fored during the execution of a search warrant.
Specitically, Plaintiff Elizabeth Shilo alleged that an unnamed officer threw her on the couch after
Special Emergency Reaction Team (SERT) officers entemd her residence.. Id. Plaintiff Gregory -
Krieger alleged that an unnamed officer shot him with a “flssh bang” device. Id. The plaintiffs
were unable fo identify any of the individually named officers as being invelved in their respective
claims of excessive force. Id. Moreover, thz. mdu p:iuaily named officers offered undisputed’

' {contlnued )
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B. APPLICATION OF THE TENTH CIRCUIT CASELAW REGARDING
PERSONAL PARTICIPATION TO THE FACTS OF THIS CASE.
I

To establish Defendant Officers” liability under § 1983, P.l::imiﬁ‘s muist show that Defendant
Officers personally participated in the al leged constitutional infractions. Spec.iﬁcally, Plaintiffs must
demonstrate that Defendant Officers were the individuals who violated thci:r constitutional rights,
See Jenkins, 118 F.3d at 1423. In this case, there is no adﬁ“]issible evitiience which supports
Plaintiffs’ claim that APD prohibits its officers from wearing n_aﬁ‘ne tags in an effort to prevent the
identification of these officers during a protest. There isalsono a&missible evidence which supports
Plaintiffs’ claim that the identity of officers has been concealed for the pur;%ose of preventing this

lawsuit. Indeed, the opinion expressed by Plaintiffs’ police procedures expert, Lou Reiter, does not

support Plaintiffs’ claims:

Q. (By Mr. Robles) What evidenc, if any, have you found in the review of the
record in this particular case that the decision of the Albuquerque Police
Department not to have names on the ballistic vests of the ERT officers and
the SWAT officers, was developed to prevent the identification of the officers
in those particular units?

A, Idon’tknow that there was any decision, and I don’t have an opinion that that
was the decision of the department to consciously, as a department, have
officers obscure their identification. i

See Deposition of Lou Reiter, p. 90, Il. 11-21, which is attached as Ethibir.jf to MPSJ No. Il
As for Plaintiffs’ specific claims, three plaintiffs (Alma Rosa Silva-Banuelos, Denis Doyon,

and Michael Kisner) claim that APD wrongfully seized, arrested, and prosecuted them. Despite

} (...continued)

evidence that they were not in the residence at the time thc events comp]amed of by plaintiffs

occurred. [d. Based on these facts, the magistrate judge recommended that plmnhﬁ's excessive
force claims be dismissed with prejudice. Id.
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knowing the identities of the officers who allegedly violated their rights, these Plaintiffs failed to
name as defendants the officers who actually arrested them and then pl.'epared their criminal
complaints. Two Plaintiffs (Michacl Kisner and Curtis Trafton) claim that APD used horses to strike
and hitthem. Yet, these Plaintiffs failed to name as defendants any of the APb Horse Mounted Unit
officers. Another Plaintiff (Lane Leckman) knew the identity of the ofﬁuf:r who allegedly used
excessive force against him. However, this Plaintiff failed to name this oﬁi:cer as a defendant.

As for the other claims brought by Plaintiffs, Defendant Officers’ affidavits show that they
have reviewed Plaintiffs’ factual allegations and the videotapes taken of llile March 20" protest.
Based on this review and their recollection of the events of that evening, Défendant Officers have
testified that they did not have any physical contact with Plaintiffs or othcrwisé personally participate
in the phys?cal force (if any) allegedly used against Plaintiffs." Furthermore, ;none of the Defendant
Officers palrticipatcd in the seizure, detention, arrest or criminal prosecutior; of Plaintiffs.

Moreover, there is no admissible evidence which shows that Maymi Martin Chavez, Nick
Bakas, or Chicf Gallegos personally participated in the decision making anfd actions taken by the
APD officers who responded to the March 20, 2003 protest. With the exclleption of those claims
based on the use of tear gas and pepper ball rounds, Defendant Officers are ehtit]ed to the dismissal
of Plaintiffs’ section 1983 claims because Defendant Officers are not the o;fﬁccrs who personally

participated in the actions allegedly taken against Plaintiffs. See Anderson, 477 U.S. 242, 251 (1.986)

(scintilla of evidence inadequate to withstand summary judgment).

4

Please note that Defendants will fully address APD’s use of tear gas and pepper ball
rounds against Plaintiffs in section 11 of this Motion.
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II. THE DISMISSAL OF PLAINTIFFS’ FOURTH AMENDMENT EXCESSIVE FORCE
CLAIM BASED ON APD’S USE OF TEAR GAS AND PEPPER BALL ROUNDS IS
PROPER BECAUSE THERE 1S NO EVIDENCE WHICH;SUGGESTS THAT
DEFENDANT OFFICERS INTENTIONALLY SEIZED {OR OTHERWISE
WILLFULLY ACQUIRED PRYSICAL CONTROL OVER PLAINTIFFS.
i
The Fourth Amendment protects individuals from “unreasonable searches and seizures.”

U.S. Const. amend. IV. “[N]ot all policc-citizen encounters[, however,j implicate the Fourth

Amendment.” United States v. King, 990 F.2d 1552, 1556 (10" Cir. 1993). iTo state a claim under

the Fourth Amendmt.nt Plaintiffs must show that Dcfcndant Officers mtcnt.:onally acquired physical

control over them.' Brower v. County of Inyo, 489 U. S 593, 596 (1989) (“[v]lolatlon of the Fourth
I
Amendment requires an intentional acquisition of physical control. A seizure occurs even when an

| .
unintended person or thing is the object of the detention or taking, but the detention or taking itself

i
must be willful.”). I

In Childress v. City of Arapaho,210F.3d 11 5;4, 1155-56 (10" Cir. 2(;)00), the Tenth Circuit
examined the Fourth Amendment claims brought by two hostages who were h;eld captive by escaped
prison inmates. 'Wh.ilc the escapees and their hostages attempted to clude éhe police in a vehicle
chase, the police shot at the moving vehicle in an attempt to stop it. I_d_I at 1155. The police
wounded both hostages. Id. at 1156. The Tenth Circuit found that “[t]hei police ofﬁcer_s in the
instant case did not “seize’ [the hostages] within the meaning of the Fourth z!!\mendment" as “[tThe
officers intended to restrain the minivan and the fugitiw_/es, not [the hostages].” Id. at 1157.

In reaching its holding, the Tenth Circuit cited with ap]-)roval the Firs;_t Circuit’s decision in

Landol-Rivera v. Cosme, 906 F.2d 791 (1* Cir. 1990). Childress, 21:0 F.3d at 1157. In

Landol-Rivera, 906 F.2d at 791-92, a fast-food worker was taken hostage b}:' an armed robber. In
1
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apprehending the robber, the police shot the hostage with a bullet intended for his captor. Id. at 792.

The First Circuit found that the police had not seized the fast-food worker,i “reject[ing] the notion

that the ‘intention’ requirement [from Brower] is met By the deliberateness wiilh whichagivenaction
is taken.” Id. at 795. The First Circuit concluded that “[a] police ofﬁccr’% deliberate decision to
shoot at a car containing a robber and a hostage for the purpose of stopping the robber’s flight does

not result in the sort of willful detention of the hostage that the Fourth Amer{dment was designed to

govern.” Id.; see also, Claybrook v, Birchwell, 199.F.3d 350,.359 (5 C;Ifir. 2000) (“the Fourth
Amendment ‘reasonableness’ standard does not apply to Section 19SE3 claims which seck
remuneration for physical injuries inadvertently inflicted upon an innoce@t third party by police
officers’ use of force while attempting to scize a perpetrator, because the auth;lorities could not *seize’
any persor; other than one who was a deliberate objéct of their exertion o:f force.”); Medeiros v.
O’Conncli, 150F.3d 164, 169 (2™ Cir. 1998) (same); Rucker v. Harford Couﬁty, Md., 946 F.2d 278,
279 (4 Cir. 1991) (same). l

Of the fourteen (14) individual Defendant Officers, only three (3) of ?hem (Sgt. Hill, Officer
Lopez, and Officer Hancock) and Defendant, Captain John Gonzales, persorglally used tear gas.’ By

deploying tear gas canisters, Sgt. Hill, Officer Lopez, and Officer Hancock i:ntended to disperse the

protestors (including any Plaintiffs) who were located in the miﬂdle of the i;ntersection of Central,

3 Officer DeFrates, Officer Fisher, Officer Fox, Officer Gonzales, Officer Mageterri,
Officer Montoya, Sgt. O’Connell, Officer Padilla, and Officer Perdue did not participate in the
decision to use tear gas canisters against the protestors who were located in the middle of the
intersection of Central, Ave. and Comell, Dr. See Exhibit B, § 93; MPSJ No. 1, Exhibit A, § 94.
Moreover, these individual Defendant Officers did not personally use tear gas canisters against the
protestors who were located in the middle of the intersection of Central, Ave. and Cornell, Dr. See
Exhibit B, 1 94; MPSJ No. I, Exhibit 4, 7 95. !
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